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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States 
For the District of Columbia 

No. 67811 In Equity 

Independent Taxi Owners Association, Inc., a corporation, 

Plaint iff, Appellant, 
vs. 

Riley E. Elgen, Richmond B. Kerch, and Dan 1. Sultan, 
Commissioners constituting- the Public Utilities Com¬ 
mission of the District of Columbia, Defendants, 
Appellees. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers -were 
filed and proceedings had in the above-entitled 
cause, to wit:— 

1 Petition of Appeal, c2c. 

Filed August 5- 1938 
In the District Court of the United States 
For the District of Columbia 
Holding Equity Court 
Equity No. 67811 

Independent Taxi Owners Association, Inc., a corporation, 
1735-14th Street, N. W., Washington, D. C., 
Plaintiff, Appellant, 
vs. 

Riley E. Elgen, Richmond B. Kerch, and Dan I. Sultan, 
Commissioners constituting the Public Utilities Com¬ 
mission of the District of Columbia, Defendants, 
Appellees. 

To the District Court of the United States for the Dis¬ 
trict of Columbia, holding an Equity Court: 
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The petition of Independent Taxi Owners Association, 
Inc., respectfully states as follows: 

1. Petitioner is a corporation organized under the laws 
of the State of Delaware, and carries on in the District of 
Columbia the business of furnishing its members with cer¬ 
tain facilities for the transportation of persons in taxicabs 
for hire, and securing for its members certain privileges 
and advantages consisting of contracts and concessions for 
exclusive taxicab service from certain hotels, and from the 
Union Station, in the District of Columbia, the concessions 
aforesaid consisting of the exclusive right to park taxicabs 
upon private space adjacent to the hotels and Union Station 
aforesaid. Petitioner is a non-profit corporation, receives 
dues from its membership, and expends those dues for the 
benefit of its members, for necessary operating expenses, 

and for the settlement and expenses of trial of such 
2 claims against it and of such litigation as is incident 

to the operations of petitioner. 

2. Defendants, Kiley E. Eigen, Richmond B. Keech and 
Dan I. Sultan are citizens of the United States and residents 
of the District of Columbia and are the Commissioners of 
the Public Utilities Commission of the District of Columbia. 
' 3. Petitioner is aggrieved bv an order of said Public Utili- 
ties Commission of the District of Columbia, being Order 
Number 1705 promulgated June 30, 1938, whereby said de¬ 
fendant undertook to limit the number of taxicabs operated 
by an association organized for the purpose of the common 
benefit of the members thereof as regards operation, color 
scheme and insignia. The order aforesaid provides that the 
taxicab associations therein defined, which definition in¬ 
cludes this petitioner, shall be limited to the operation of 
one thousand cabs, but that this limitation as to one thou¬ 
sand cabs shall not apply to any association with a fleet in 
excess of that number on the effective date of said order, 
which order provided that it should take effect immediately, 
but that such association should not be permitted to add any 
additional cabs until the number in such association should 
fall below one thousand cabs, and at no time thereafter 
should the number of cabs in such association be in excess 
of one thousand. A copy of said order is attached hereto as 
Exhibit A to this petition, and is prayed to be read and con¬ 
sidered as part hereof. 
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4. Upon the promulgation of said order, petitioner on, to- 
wit, July 15, 1938, filed with the Public Utilities Commis¬ 
sion of the District of Columbia its petition wherein it 
prayed that said commission reconsider the order afore¬ 
said, grant petitioner a hearing thereon, and that said order 
be revoked as invalid. The aforesaid petition filed with the 
Commission set forth therein as reasons why aforesaid 
order Number 1705 was invalid, the following: 

3 (1) The provision of said order limiting the num¬ 

ber of taxicabs which may be operated by a taxicab 
association to one thousand cabs is ultra vires the power 
and authority of the Public Utilities Commission, and void. 

(2) The provision of said amendment that such associa¬ 
tion shall not be permitted to add any additional cabs until 
the number in such association shall fall below one thousand 
cabs, and that at no time thereafter shall the number of 
cabs in such association be in excess of one thousand, is 
ultra vires the power and authority of the Public Utilities 
Commission, and void. 

(3) The aforesaid provisions of said amendment are not 
in the interest of public convenience or necessity. 

(4) The aforesaid provisions of the amendment can not 
and will not promote public safety or improve traffic condi¬ 
tions. 

(5) The aforesaid provisions of the amendment impose 
unnecessary and unlawful financial loss and hardship upon 
petitioner and upon its members, and amount to a taking 
of property without due process of law'. 

(6) The aforesaid provisions of the amendment are un¬ 
lawful because they w’ould render impossible the perform¬ 
ance of contracts entered into by petitioner, and thereby 
impair the obligations of those contracts. 

(7) The aforesaid provisions of the order can not be up¬ 
held upon the theory that an association operating more 
than one thousand cabs should be required to furnish in¬ 
demnity for injuries to persons or property in excess of 
$75,000.00, as provided by existing law. 

(8) The Public Utilities Commission is merely an admin¬ 
istrative agency, and is without power to make the order 
objected to, such pow'er being the exclusive prerogative of 
the Congress of the United States. 
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4 (9) The Public Utilities Commission is without 
power to make an order, the effect of which is to 

deny to persons desiring to become members of petitioner, 
the right to obtain licenses to operate taxicabs as such 
members, notwithstanding the limitations upon the number 
of cabs permitted by said Order to be operated by an asso¬ 
ciation. 

(10) The Public Utilities Commission has no power or 
authority to make an order, the effect of which will be to 
prevent persons desiring to become members of petitioner 
from obtaining the benefits furnished by petitioner to its 
membership. 

(11) No hearing was granted to petitioner upon said pro¬ 
posed amendment, prior to the aforesaid order. 

(12) Said regulation is discriminatory, unreasonable and 
oppressive. 

Petitioner filed with and in support of said petition for 
reconsideration its memorandum, wherein it set forth facts, 
arguments and citation of authorities in support of its con¬ 
tention as to the invalidity of the order aforesaid, and the 
relevant facts disclosing that said order constituted a tak¬ 
ing of the property of petitioner without due process of 
law, rendered it impossible for petitioner to perform valid 
contracts theretofore entered into by petitioner, the reasons 
why petitioner should be afforded a hearing by said Public 
Utilities Commission, and the facts making said order dis¬ 
criminatory, unreasonable and oppressive. Copy of the 
aforesaid petition for reconsideration and of the memoran¬ 
dum filed in support thereof is annexed hereunto as Exhibit 
B, and prayed to be read and considered as part hereof. 

5. On, to-wit, July 25, 1938, said Commission issued its 
order Number 1709, wherein and whereby it denied the 
aforesaid petition for reconsideration. Copy of said order 
Number 1709 is hereunto annexed as Exhibit C, and is 
prayed to be read and considered as part hereof. 

5 0. Petitioner is aggrieved by said Order Number 
1709, and appeals therefrom to this Court, in accord¬ 
ance with the provisions of the statute in such case made 
and provided. On, to-wit, the 4th day of August, 1938, peti¬ 
tioner gave notice in writing to the Public Utilities Commis¬ 
sion of the District of Columbia that petitioner appealed 
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from the final action of said Commission upon the petition 
for reconsideration aforesaid, and attached to and filed with 
said notice of appeal a copy of this petition, and of its afore¬ 
said petition for reconsideration, and of the memorandum 
in support thereof. Petitioner attaches hereto a copy of 
said notice of appeal, as Exhibit D to this petition, and 
prays to have the same read and considered as part hereof. 

7. Petitioner submits that the matters set forth in this 
petition, and in the exhibits attached to and filed herewith, 
disclose that said Order Number 1705 of the Public Utilities 
Commission was and is beyond the power and authority 
conferred upon said Commission, and is void. Petitioner 
also submits that the action of said Commission in denying 
to petitioner a hearing upon the matters involved in the 
order last aforesaid was improper, and that petitioner 
should have been afforded a hearing before said Commis¬ 
sion upon said matters, and an opportunity to present testi¬ 
mony in support of its contentions and to show that said 
Order is discriminatory, unreasonable and oppressive, con¬ 
stitutes a taking of the property of petitioner without due 
process of law, and makes it impossible for petitioner to 
perform its valid contract obligations. 

Wherefore, petitioner prays: 

First: That defendants, as Commissioners of the Public 
Utilities Commission of the District of Columbia, be re¬ 
quired to file with the Clerk of this Court the record, includ¬ 
ing the transcript of all proceedings had before the 
6 Public Utilities Commission, duly certified, upon 
which the orders or decisions of the Commission 
hereby appealed from were based, together with a state¬ 
ment of the findings of fact and conclusions of the Commis¬ 
sion upon said record, and a copy of the application for 
reconsideration and the orders entered thereon, as required 
by law. 

Second: That the Court hear this appeal upon the record 
aforesaid, and make such orders in the premises as the 
Court shall consider proper, and that upon the conclusion 
of a hearing of this appeal, the Court sustain this appeal 
and vacate the orders and decision of the Commission from 
which this appeal is prosecuted. 

Third: That petitioner may have such other and further 
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relief as to the Court may seem proper, the premises con¬ 
sidered. 

INDEPENDENT TAXI OWNERS ASSOCIA¬ 
TION, INC. 

By HARRY C DAVIS 

President 

WHITEFORD, MARSHALL, HART & CARMODY 
By RINGGOLD HART, 

Attorneys for Petitioner 

District of Columbia, ss: 

1 Harry C. Davis, being first duly sworn, on oath says that 
he is President of the Independent Taxi Owners Associa¬ 
tion, Inc., and that he has authority, under the by-laws 
thereof, to execute this petition on behalf of said Associa¬ 
tion, and says that he has read the foregoing petition by 
him subscribed and knows the contents thereof, and verily 
believes the matters and things therein stated to be true. 

HARRY C DAVIS 

Subscribed and sworn to before me this 4th day of 
7 August, 193S. 

MARGARET H RAEDY 

(Seal) Notary Public , D. C. 


Motion to Dismiss Petition of Appeal 

Filed August 24, 1938 

# * # 

Come now the defendants, by their attorneys, and move 
the Court to dismiss the petition of appeal in the above 
entitled cause upon the following grounds: 

1. That it affirmatively appears in the notice of appeal 
and the petition of appeal that the said petition is an ap¬ 
peal from Order No. 1709, promulgated by the Public Util¬ 
ities Commission of the District of Columbia under date 
of July 25, 193S, and that the said Order No. 1709 is not a 
final order of the said Commission but is an order denying 
a petition for reconsideration of Order No. 1705; that the 
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said Order No. 1709 does not involve the merits of the said 
Order No. 1705; that Order No. 1709 is an administrative 
order from which no appeal lies. 

2. That the petition of appeal does not show that the 
plaintiff therein is directlv affected bv the said Order No. 
1709. 

3. That the said petition of appeal sets forth no facts 
which, if true, would entitle the plaintiff to the relief prayed 
for. 

ELWOOD H SEAL 

General Counsel, P.U.C. 

LLOYD B. HARRISON 

Special Assistant Corporation 
Counsel, 

Attorneys for Defendants, 


8 Stipulation 

Filed August 29 1938 

# * # 

In order to obtain the decision by the Court of all ques¬ 
tions of law relevant to the action of the Public Utilities 
Commission of the District of Columbia as evidenced by 
its orders Nos. 1705 and 1709, it is hereby stipulated and 
agreed, by and between Counsel for plaintiff and for defen¬ 
dants, as follows: 

1. This cause shall be submitted to and argued before the 
Court upon the theory that the appeal of plaintiff is from 
both of the aforesaid orders of said Public Utilities Com¬ 
mission, and counsel for defendants agree that the petition 
of appeal shall be considered as including an appeal from 
both of the aforesaid orders, without amendment of said 
petition. 

2. All objections to the notice of appeal, based upon fail¬ 
ure of said notice to state that the appeal herein is from 
said order No. 1705 as well as from said order No. 1709, 
are waived by counsel for defendants, who concede the suffi- 
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ciency of said notice as a notice of appeal from the action 
of defendants as evidenced bv both of its orders aforesaid. 

ELWOOD H SEAL 
General Counsel, Public Utilities 
Commission 

LLOYD B. HARRISON 

S. 

Special Assistant Corporation 
Counsel. 

Attorneys for defendants. 

WIIITEFORD, MARSHALL, 
HART & CARMODY 

By RINGGOLD HART, 
Attorneys for plaintiff. 


' 9 Notice of Appeal to Public Utilities Commission 

Filed September 14 1938 

COPY 

To: Riley E. Eigen, 

Richmond B. Koech, 

Dan I. Sultan, 

Commissioners Constituting The 
Public Utilities Commission of 
the District of Columbia. 

Gentlemen: 

You are hereby given notice that the Independent Taxi 
Owners Association, Tnc. appeals from the final action of 
i the Public Utilities Commission of the District of Columbia 
upon the petition of said Independent Taxi Owners Asso¬ 
ciation, Inc*., for reconsideration of the order of the Com¬ 
mission amending Section 28(A) of Order Number 1059, 
i as set forth in Order Number 1705 of the Commission, pro¬ 
mulgated June 30, 1938, in which petition the Independent 
1 Taxi Owners Association, Inc., requested the Commission 
to reconsider its aforesaid amendment, and to revoke said 
amendment, the order hereby appealed from being Order 
Number 1709, promulgated July 25, 1938. 
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A copy of tlie petition of appeal, setting’ forth the reasons 
for such appeal and the relief sought, attached to which is 
a copy of the aforesaid petition for reconsideration and the 
memorandum in support thereof, is attached to and filed 
with the Commission, together with this notice. 

INDEPENDENT TAXI OWNERS ASSOCIATION, INC. 

By (Signed) HARRY C. DAVIS, 

President 


10 Order Granting Leave to Amend 

Filed October 25 193S 
* * * 

Upon application of counsel, in open Court, for leave to 
amend the Petition of Appeal filed herein on behalf of In¬ 
dependent Taxi Owners Association, Inc., it is 

ORDERED, by the Court, this 25th day of October, 1938, 
that said application be, and hereby is, granted, with leave 
to file said amended petition within ten days from the date 
of this order, and this appeal is referred to the Assignment 
Commissioner to be re-assigned for hearing. 

JENNINGS BAILEY 
Justice 


Order of Substitution 
Filed October 27 1938 

*> *■ w * 

It appearing to the Court from the motion filed herein on 
behalf of plaintiff that since the filing of this appeal, defen¬ 
dant Dan I. Sultan, then a member of the Public Utilities 
Commission of the District of Columbia, has ceased to be 
a member thereof, and that David MeCoach, Jr. has become 
and now is a member of said Commission in the place and 
stead of said Dan 1. Sultan, it is 

ORDERED, by the Court, this 27" day of October, 1938, 
that said David MeCoach, Jr. be, and hereby is, substituted 
as defendant herein, in his capacity as a member of the 
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Commission aforesaid, in the place and stead of said Dan 

I. Sultan. 

O R LUHRING 
Justice 


11 Amended Petition of Appeal 

Filed October 27 193S 

* * ft 

To the District Court of the United States for the Dis¬ 
trict of Columbia: 


The petition of Independent Taxi Owners Association, 
Inc., respectfully states as follows*. 

1. Petitioner is a corporation organized under the laws 
of the State of Delaware, and carries on in the District of 
Columbia the business of furnishing its members with cer¬ 
tain facilities for the transportation of persons in taxicabs 
for hire, and securing for its members certain privileges 
and advantages consisting of contracts and concessions for 
exclusive taxicab service from certain hotels, and from the 
Union Station, in the District of Columbia, the concessions 
aforesaid consisting of the exclusive right to park taxi¬ 
cabs upon private space adjacent to the hotels and Union 
Station aforesaid. Petitioner is a non-profit corporation, 
receives dues from its membership, and expends those dues 
for the benefit of its members, for necessary operating ex¬ 
penses, and for the settlement and expenses of trial of such 
claims against it and of such litigation as is incident to the 
operations of petitioner. 

2. Defendants, Riley R. RIgen, Richmond P>. Keecli and 
David McCoach, Jr., are citizens of the United States and 
residents of the District of Columbia and are the Commis¬ 
sioners of the Public Utilities Commission of the District 
of Columbia. 


3. Petitioner is aggrieved by an order of said Public 
Utilities Commission of the District of Columbia, being 
Order Number 1705 promulgated June 30, 1938, whereby 
said defendant undertook to limit the number of taxicabs 
operated by an association organized for the purpose of 
the common benefit of the members thereof as regards op- 
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oration, color scheme and insignia. The order afore- 
12 said provides that the taxicab associations therein 
defined, which definition includes this petitioner, 
shall be limited to the operation of one thousand cabs, but 
that this limitation as to one thousand cabs shall not apply 
to any association with a fleet in excess of that number on 
the effective date of said order, which order provided that 
it should take effect immediately, but that such association 
should not be permitted to add any additional cabs until 
the number in such association should fall below one thou¬ 
sand cabs, and at no time thereafter should the number of 
cabs in such association be in excess of one thousand. A 
copy of said order is attached hereto as Exhibit A to this 
petition, and is prayed to be read and considered as part 
hereof. 


4. Upon the promulgation of said order, petitioner on, 
to-wit, July 15, 1038, filed with the Public Utilities Commis¬ 
sion of the District of Columbia its petition wherein it 
prayed that said commission reconsider the order afore¬ 
said, grant petitioner a hearing thereon, and that said or¬ 
der be revoked as invalid. The aforesaid petition filed 
with the Commission set forth therein as reasons why 
aforesaid order Number 1705 was invalid, the following: 

(1) The provision of said order limiting the number of 
taxicabs which mav be operated bv a taxicab association 
to one thousand cabs is ultra rirrs the power and authority 
of the Public Utilities Commission, and void. 

(2) The provision of said amendment that such associa¬ 
tion shall not be permitted to add any additional cabs until 
the number in such association shall fall below one thou¬ 
sand cabs, and that at no time thereafter shall the number 
of cabs in such association be in excess of one thousand, is 


ultra rirrs the power and authority of the Public 
13 Utilities Commission, and void. 

(3) The aforesaid provisions of said amendment 
are not in the interest of public convenience or necessity. 

(4) The aforesaid provisions of the amendment can not 
and will not promote public safety or improve traffic con¬ 
ditions. 

(5) The aforesaid provisions of the amendment impose 
unnecessary and unlawful financial loss and hardship upon 
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petitioner and upon its members, and amount to a taking of 
property without due process of law. 

f(5) The aforesaid provisions of the amendment are un¬ 
lawful because they would render impossible the perform¬ 
ance of contracts entered into by petitioner, and thereby 
impair the obligations of those contracts. 

1 (7) The aforesaid provisions of the order cannot be up¬ 

held upon the theory that an association operating more 
than one thousand cabs should be required to furnish in¬ 
demnity for injuries to persons or property in excess of 
$75,000.00, as provided by existing law. 

(8) The Public Utilities Commission is merely an admin¬ 
istrative agency, and is without power to make the order 
objected to, such power being the exclusive prerogative of 
the Congress of the United States. 

(9) The Public Utilities Commission is without power to 
make an order, the effect of which is to deny to persons de¬ 
siring to become members of petitioner, the right to obtain 
licenses to operate taxicabs as such members, notwithstand¬ 
ing the limitations upon the number of cabs permitted by 
said Order to be operated by an association. 

(10) The Public Utilities Commission has no power or 
authority to make an order, the effect of which will be to 

prevent persons desiring to become members of peti- 
14 tioner from obtaining the benefits furnished by peti¬ 
tioner to its membership. 

(11) No hearing was granted to petitioner upon said pro¬ 
posed amendment, prior to the aforesaid order. 

(12) Said regulation is discriminatory, unreasonable and 


oppressive. 

Petitioner filed with and in support of said petition for 
reconsideration its memorandum, wherein it set forth facts, 
arguments and citation of authorities in support of its con¬ 
tention as to the invalidity of the order aforesaid, and the 
relevant facts disclosing that said order constituted a tak¬ 
ing of the property of petitioner without due process of law, 
rendered it impossible for petitioner to perform valid con¬ 
tracts theretofore entered into by petitioner, the reasons 


why petitioner 
Public Utilities 


should be afforded a hearing by said 
Commission, and the facts making said or¬ 


der discriminatory, unreasonable and oppressive. Copy of 
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orandum filed in support thereof is annexed hereunto as Ex¬ 
hibit B, and prayed to be read and considered as part 
hereof. 

5. On, to-wit, July 25, 1938, said Commission issued its 
order Number 1709, wherein and whereby it denied the 
aforesaid petition for reconsideration. Copy of said order 
Number 1709 is hereunto annexed as Exhibit C, and is 
prayed to be read and considered as part hereof. 

6. Petitioner is aggrieved by said Orders Numbered 1705 
and 1709, and appeals therefrom to this Court, in accor¬ 
dance with the provisions of the statute in such case made 
and provided. On, to-wit, the 4th day of August, 1938, 
petitioner gave notice in writing to the Public Utilities Com¬ 
mission of the District of Columbia that petitioner appealed 
from the action of said Commission, as evidenced by its 
orders aforesaid, and attached to and filed with said notice 
of appeal a copy of its original petition, and of its afore¬ 
said petition for reconsideration, and of the memo- 

15 randum in support thereof. Petitioner attaches here¬ 
to as Exhibit 1) to this amended petition, a waiver of 
any defects in said original notice, and acceptance thereof 
as sufficient notice of an appeal from both orders numbered 
1705 and 1709 aforesaid, and prays to have the same read 
and considered as part hereof. 

7. Petitioner submits that the matters set forth in this 
amended petition, and in the exhibits attached to and filed 
herewith, disclose that said Order Number 1705 of the Pub¬ 
lic Utilities Commission was and is beyond the power and 
authority conferred upon said Commission, and is void. 
Petitioner also submits that the action of said Commission 
in denying to petitioner a hearing upon the matters in¬ 
volved in the order last aforesaid was improper, and that 
petitioner should have been afforded a hearing before said 
Commission upon said matters, and an opportunity to pre¬ 
sent testimony in support of its contentions and to show 
that said Order is discriminatory, unreasonable and oppres¬ 
sive, constitutes a taking of the property of petitioner with¬ 
out. due process of law, and makes it impossible for peti¬ 
tioner to perform its valid contract obligations. 

Wherefore, petitioner prays: 

First: That defendants, as Commissioners of the Public 
Utilities Commission of the District of Columbia, be re- 
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quired to file with the Clerk of this Court the record, in¬ 
cluding the transcript of all proceedings had before the 
Public Utilities Commission, duly certified, upon which the 
orders or decisions of the Commission hereby appealed 
from were based, together with a statement of the findings 
of fact and conclusions of the Commission upon said rec¬ 
ord, and a copy of the application for reconsideration and 
the order entered thereon, as required by law. 

16 Second: That the Court hear this appeal upon the 
record aforesaid, and make such orders in the prem¬ 
ises as the Court shall consider proper, and that upon the 
conclusion of a hearing of this appeal, the Court sustain 
this appeal and vacate the orders and decision of the Com¬ 
mission from which this appeal is prosecuted. 

Third: That petitioner may have such other and fur¬ 
ther relief as to the Court may seem proper, the premises 
considered. 

INDEPENDENT TAXI OWNERS 
I ASSOCIATION, INC. 

Bv HARRY C DAVIS 

President 

WHITE FOR I), MARSHALL, HART 
& CARMODY 

Bv RINGGOLD HART, 

Attorneys for Petitioner . 

District of Columbia, ss: 

Harry C. Davis, being first duly sworn, on oath says that 
he is President of the Independent Taxi Owners Associa¬ 
tion, Inc., and that he has authority, under the by-laws 
thereof, to execute this petition on behalf of said Associa¬ 
tion, and says that he lias read the foregoing petition by 
him subscribed and knows the contents thereof, and verily 
believes the matters and things therein stated to be true. 

HARRY C DAVIS 

Subscribed and sworn to before me this 26th day of Oc¬ 
tober, 193S. 


(Seal) 


MARGARET II RAEDY 
Notary Public , D. C. 
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17 Exhibit A 

Public Utilities Commission of the District of Columbia 

Order No. 1705 

June 30, 1938. 

P. U. C. No. 2942/29. 

IN THE MATTER OF Regulations governing the opera¬ 
tion of passenger vehicles for hire having a seating 
capacity of less than 8 passengers. 

By the Commission: The Commission believes and so 
finds that a limitation upon the number of taxicabs permit¬ 
ted to be operated by the members and with the name, col¬ 
ors and insignia of any association would be in the public 
interest. 

IT IS ORDERED: 

Section 1. That Section 28 (A) of Order No. 1059, as 
amended, be and it is amended to read as follows: 

Section 28 (A). Regulations Governing Associations. 

(a) A taxicab association is defined as a group of at least 
100 owners having at least one cab each, and having a fleet 
of not exceeding 1,000 cabs, organized for the purpose of 
common benefit as regards operation, color scheme, and in¬ 
signia: Provided, that existing associations organized un¬ 
der prior orders requiring a minimum of 20 members shall 
not be affected by the minimum limitation hereinabove 
stated; and Provided further, that the limitation of 1,000 
cabs shall not apply to any association with a fleet in ex¬ 
cess thereof on the effective date of this order, but such 
association shall not be permitted to add any additional 
cabs until the number in such association shall fall below 
1,000 cabs, and at no time thereafter shall the number of 
cabs in such association be in excess of 1,000. 

(b) The minimum membership required by the forego¬ 
ing paragraph shall be maintained at all times; and no new 
association may be formed except in accordance with said 
paragraph. 

(c) Every association shall file with the Commission, in 
addition to other data required by law: 
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1. Annually on June 15th, and at such other times as may 
be required by the Commission, a certificate of identity on 
forms provided by the Commission. 

2. If incorporated, copy of certificate of incorporation. 

3. By-Laws and other rules and regulations relating to 
the organization and operation of the association and its 

membership. 

IS 4. Information, on forms provided by the Com¬ 

mission, showing for each cab the owner's name and 
address, cab make, engine number, serial number and asso¬ 
ciation fleet number, and other information described on 
said forms. 

1 All changes in the data or information required by this 
paragraph shall be promptly filed with the Commission. 
Section 2. That this order take effect immediately. 

1 By the Commission: 

.TAMES L. MARTIN 

1 Executive Secretary 

A True Copy: 

Execvtire Secretary. 

JLM :B 


Exhibit B 


Public Utilities Commission of the District of Columbia 


Order Number 1705 

June 30, 193S 

P. U. C. No. 2942 29 

In the Matter of Regulations governing the operation of 
passenger vehicles for hire having a seating capacity 
of less than eight passengers 

Petition for Reconsideration 

The petition of Independent Taxi Owners Association, 
Inc*., a corporation, by Harry C. Davis, its President, re¬ 
spectfully states as follows: 

1. Said Independent Taxi Owners Association, Inc*., is a 
corporation doing business in the District of Columbia, 
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which business consists in providing' certain services to 
members of said association who maintain and operate 
taxicabs for hire. 

2. Petitioner objects to the amendment of Section 28 (A) 
of Order No. 1059, as contained in order No. 1705 of the 
Commission, promulgated June 30, 1938, and sub- 

19 mits that said amendment is invalid for the follow¬ 
ing' reasons: 

(1) The provision of said order limiting the number of 
taxicabs which may be operated by a taxicab association to 
one thousand cabs is ultra circs the power and authority of 
the Public Utilities Commission, and void. 

(2) The provision of said amendment that such associ¬ 
ation shall not be permitted to add any additional cabs un¬ 
til the number in such association shall fall below one thou¬ 
sand cabs, and that at no time thereafter shall the number 
of cabs in such association be in excess of one thousand, is 
ultra vires the power and authority of the Public Utilities 
Commission, and void. 

(3) The aforesaid provisions of said amendment are not 
in the interest of public convenience or necessity. 

(4) The aforesaid provisions of the amendment can not 
and will not promote public safety or improve traffic condi¬ 
tions. 

(5) The aforesaid provisions of the amendment impose 
unnecessary and unlawful financial loss and hardship upon 
petitioner and upon its members, and amount to a taking 
of property without due process of law. 

(0) The aforesaid provisions of the amendment are un¬ 
lawful because they would render impossible the perform¬ 
ance of contracts entered into by petitioner, and thereby 
impair the obligations of those contracts. 

(7) The aforesaid provisions of the order can not be up¬ 
held upon the theory that an association operating more 
than one thousand cabs should be required to furnish in¬ 
demnity for injuries to persons or property in excess of 
$75,000.00, as provided by existing law. 

(8) The Public Utilities Commission is merely an ad¬ 
ministrative agency, and is without power to make the or¬ 
der objected to, such power being the exclusive pre- 

20 rogative of the Congress of the United States. 
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(9) The Public Utilities Commission is without power 
to make an order, the effect of which is to denv to 
persons desiring to become members of petitioner, the right 
to obtain licenses to operate taxicabs as such members, not¬ 
withstanding the limitations upon the number of cabs per¬ 
mitted by said Order to be operated by an association. 

(10) The Public Utilities Commission has no power or 
authority to make an order, the effect of which will be to 
prevent persons desiring to become members of petitioner 
from obtaining the benefits furnished by petitioner to its 
membership. 

(11) No hearing was granted to petitioner upon said 
proposed amendment, prior to the aforesaid order. 

(12) Said regulation is discriminatory, unreasonable 
and oppressive. 

WHEREFORE, the premises considered, petitioner re¬ 
spectfully submits that said order should be reconsidered 
by the Commission, and that a hearing should be granted, 
at which time petitioner should be permitted to appear and 
be heard upon the subject matter of this petition. 

It is further submitted that said order should be revoked 
as invalid. 

INDEPENDENT TAXI OWNERS 
ASSOCIATION, INC. 

By HARRY C. DAVIS, 

President 

WHITEFORD. MARSHALL. HART & CARMODY 
By RINGGOLD HART, 

815-15th St., X. W., 

Washington, 1). C., 

Attorneys for petitioner 

21 District of Columbia, ss: 

Harry C. Davis, being first duly sworn, on oath says that 
lie is President of the Independent Taxi Owners Associa¬ 
tion, Inc., and that he has authority, under the by-laws 
thereof, to acknowledge this petition on behalf of said As¬ 
sociation, and says that he lias read the foregoing petition 
by him subscribed and knows the contents thereof, and 
verily believes the matters and things therein stated to be 
true. 


HARRY C. DAVIS 
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Subscribed and sworn to before me this 15th dav of July, 
1938. 


(Seal) 


MARGARET H. RAEDY 

Notary Public, D. C. 


Public Utilities Commission of the District of Columbia 

Order Number 1705 
P. U. C. No. 2942/29 

In the Matter of Regulations governing the operation of 
passenger vehicles for hire having a seating capacity 
of less than eight passengers 

Memorandum in Support of Petition for Reconsideration 

It is contended on behalf of petitioner that Order No. 
1705 is invalid because the Commission is without power 
or authority under the law to make or enforce said order. 

Certain reasons have boon assigned in the petition in sup¬ 
port of this contention, and numbers 1, 2, 8 and 9 can prop¬ 
erly be considered together, as they are all directed to this 
contention. 

The extent of the power of the Commission has been 
before the Courts of this District, and the decisions in these 
cases demonstrate that Order 1705 is an attempt by 
the Commission to exercise powers not conferred 
upon the Commission by Congress. In Bell, et al., 
Public Utilities Commission of the District of Columbia, vs. 
Harlan. 57 App. D. C. 255, the Commission promulgated an 
order requiring all persons operating automobile vehicles 
as common carriers of persons to furnish and maintain ade¬ 
quate financial protection of their patrons and the public 
through adequate liability and indemnity insurance, or by 
reason of individual financial responsibility. Plaintiff was 
engaged in the business of hiring his automobile and ser¬ 
vices by special charter contract, and the license office, act¬ 
ing upon the order of the Commission, refused him a li¬ 
cense to operate said automobile until compliance by him 
with this financial responsibility order of the Commission. 
Plaintiff sued for an injunction to restrain the Commission 
from enforcing against him the order in question, and ob¬ 
tained in the lower Court a decree perpetually enjoining 


•>o 
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tho Commission from requiring plaintiff to comply with 
said order, and also from enforcing its order requiring him 
to install a taxi meter in his car. 

The Court of Appeals affirmed the decree of the lower 
Court, holding that paragraph 2, Section S of the Public 
Utilities Act, requiring every public utility to obey the 
lawful orders of the Commission, to be without application. 
'While the opinion of the appellate Court turns upon its 
conclusion that plaintiff was not a common carrier, the 
opinion of the lower Court, reported in 54 W. L. R. 731, 
contains the following paragraph: 

“As congress did not authorize either the Public Utilities 
Commission or the commissioners of the District to enact 
by ordinance, regulation or in any other way, the giving of 
bonds or indemnity insurance by automobile carriers of 
passengers, the orders of the Public Utilities Commission 
requiring the furnishing of such bonds and indem- 
23 nitv insurance are void and of no effect.” 

This language from the opinion in the Bell case 
was quoted with approval in the case of Smith vs. Patrick, 
et al., reported in Vol. LVIIT W. L. R. page 134, which case 
involved the validity of an order of the Commission pro¬ 
viding that no one should operate an automobile for public 
use for the conveyance of persons or property for hire 
within the District unless such person should file with the 
Commission a sworn statement showing his ability to pay 
all damages resulting from accidents due to his negligence, 
or should file security for the payment of such damages, 
or insure his liability therefor. The Court held the order 
to be invalid because not within the powers conferred upon 
the Commission by Congress, upon the authority of the 
decision of the same Court in the Bell case, and the Judge 
who wrote the opinion declared that he “would not be justi¬ 
fied in denying the motion for an injunction, the effect of 
which would be to allow the order to become operative, 
before the Court of Appeals has passed upon the ques¬ 
tion.” This decision was rendered prior to the opinion of 
the Court of Appeals in the Bell case, reported in 57 App. 
D. C. at 255, which opinion affirmed the decree of the lower 
Court in that case, and thereby established the opinion in 
the Patrick case as the law of this District. 
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When the Patrick ease was decided by the Court of Ap¬ 
peals, ((50 App. D. C. 6), that Court affirmed the decree of 
the lower Court, and the opinion contains language which 
conclusively supports the contention that Order 1705 is in¬ 
valid as beyond the power of the Commission. The Court 
of Appeals stated that the powers and duties of the Com¬ 
mission are to be found in paragraphs 2, 92 and 96 of Sec¬ 
tion 8 of the Act of Congress approved March 4, 1913, and 
proceeded to consider and analyze the language of 
24 these sections, with the result that the Court reached 
the conclusion that they conferred no authority upon 
the Commission to make the order then under considera¬ 
tion, namely, to require financial responsibility from oper¬ 
ators of public vehicles. The Court held that paragraphs 
2, 92 and 96 of Section 8 “plainly relate to the material, 
equipment and facilities of all utilities within the District 
of Columbia and their actual physical operation; also to 
the efficiency of the services rendered by them, and the 
regulation of the rates charged by them. The act contains 
no mention or implication of any authority delegated to the 
commission to make or enforce such a regulation as is in¬ 
volved herein.” The Court also used this language: 

“It must be remembered that the congress of the United 
States exercises exclusive legislative powers within the 
District of Columbia, and the public utilities commission 
is merely an administrative agency. In District of Colum¬ 
bia vs. Bailey. 171 U. S. 161,176,18 S. Ct. 868, 874,'4 L. Ed. 
118, Mr. Justice White, speaking for the Supreme Court 
of the United States said: ‘The necessary operation of 
these provisions of the statute is to cause the District com¬ 
missioners to be merely administrative officers, with minis¬ 
terial powers only. The sums of the municipal powers of 
the District of Columbia are neither vested in nor exercised 
by the District commissioners. They are, on the contrary, 
vested in the congress of the United States, acting pro 
liac vice as the legislative body of the District, and the 
commissioners of the District discharge the functions of 
administrative officials.’ ” 

Thus, the Court of Appeals treated the Commission as 
being in the same class with the District Commissioners; 
as being an administrative body only, and as possessing 
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no implied powers beyond those essential to the execution 
of the express powers conferred upon the Connnis- 

25 sion bv Congress. 

It is significant that Congress has recently legis¬ 
lated with reference to taxicabs, and has provided for com¬ 
pulsory insurance of such vehicles, but has taken no action 
whatever to limit the number of cabs, and, although legis¬ 
lating with special reference to cab associations, by per¬ 
mitting them to furnish indemnity covering all their mem¬ 
bers up to $75,000.00, has taken no action to limit the num¬ 
ber of cabs to be operated by such associations. For the 
Commission now to attempt to do so by Order 1705, would 
be for the Commission to attempt to legislate upon a sub¬ 
ject already passed upon by Congress, and to add to that 
legislation provisions omitted therefrom by Congress. It 
is submitted that the Commission can not alter, amend or 
repeal an act of Congress, and that the declaration of the 
Court of Appeals that the Commission is merely an ad¬ 
ministrative body, and that the powers extended to it are 
limited to the regulation of the material, equipment and 
facilities, the actual operation and efficiency of services 
rendered by utilities in the District of Columbia, is con¬ 
clusive upon this point. 

Referring again to the Bell case (57 App. D. C. 255), the 
decree affirmed by the Court of Appeals enjoined the Com¬ 
mission from directing the license office of the District of 
Columbia to withhold a license from plaintiff until he had 
furnished the indemnity insurance required by the order 
in that case. The same situation necessarily will develop 
under Order 1705, and the Court of Appeals has already 
ruled that the law on this subject was correctly stated by 
the lower Court, which held that “the commission is not 
authorized by the Public Utilities Act to control the actions 
of the license office or to direct its officials to withhold a 
license from plaintiff. Paragraph 85 provides what shall 
be done in case a ‘public utility’ refuses or fails to comply 
with the lawful orders of the commission and the 

26 remedy so prescribed is exclusive.” 

As to our third contention, it can not be argued 
that the order in question is in the interest of public con¬ 
venience or necessity. It does not have the effect of re¬ 
ducing the number of taxicabs upon the city streets, but 
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merely tends to promote the formation of additional asso¬ 
ciations, each of which may operate one thousand cabs. 
And the provision of the Public Utility Act as contained in 
paragraph 3 uses the expression “public convenience and 
necessity” in connection with the matter of joint use of 
facilities by utilities. 

It is also obvious that the order in question will not pro¬ 
mote public safety or improve traffic conditions, as the ten¬ 
dency of the order is to increase, rather than diminish, the 
number of cabs. 


The order in question works a hardship upon petitioner 
and its membership, and results in the taking of property 
without due process. At the date of the order, petitioner 
had seventeen applicants for membership, who had been 
accepted and paid their initiation fee. Of this number 
fifteen had not purchased cabs, and, if the order were valid, 
could not do so. In addition to this, petitioner has entered 


into contracts for seven exclusive concessions, for which 


it is required to pay, and has installed thirty-live call boxes 


at various points throughout the District. These conces¬ 


sions were obtained for the benefit of the members and at 


considerable expense to the members. One concession, 
namely, at the Union Station, required the furnishing of a 
bond in the amount of $13,000.00 to insure the Washington 
Terminal Company that adequate taxicab service would be 
provided at all times. The expense incident to the fore¬ 
going, which is an expense to members, as petitioner is not 
organized for profit, but as a mutual association, amounted 
to $47,428.20 in the year 1937. 

27 It will be impossible for petitioner to fulfill its 
obligations under its contracts for these concessions 
if limited to the operation of one thousand cabs. At the 
present rates, it is not possible to assign cabs exclusively 
to these concessions, as such cabs could not be operated 
except at a loss. It is necessary that cabs accept passen¬ 
gers wherever possible, and this means that a large 
number of cabs must be available to supply the needs of 
the hotel and Union Station concessions, and to permit 
profitable operation. Frequent complaints are received as 
to lack of adequate service at Union Station and hotels 
with the number of cabs now in operation, and to limit the 
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number to one thousand would make it impossible for peti¬ 
tioner to fulfill its contract obligations. 

It is not possible to uphold Order 1705 upon the theory 
that an. association operating more than one thousand cabs 
should furnish indemnity in excess of $75,000.00. This 
question was settled by Congress, and inasmuch as Con¬ 
gress did not limit the number of cabs which an association 
authorized to furnish this indemnity might operate, the 
Commission is without authority to impose this restriction. 
To hold otherwise will be to declare, in effect, that the Com¬ 
mission may write into the Act of Congress something that 
Congress omitted therefrom, and it is worthv of consider- 
ation that petitioner, from the time of its organization to 
the present date, has never failed to pay a judgment, and 
that today there is not a single outstanding unsatisfied final 
judgment against petitioner, and that,, during the calendar 
year 1937, petitioner paid in settlement of damage claims 
the sum of $99,539.77. It is believed that no other similar 
organization in the District of Columbia can approach this 
record. 

It is further submitted that the Commission can not make 
an order which will deny to persons desiring to become 
members of petitioner the right to obtain the bene- 
28 fits furnished by petitioner to members. Petitioner 
is a non-profit organization. For the benefit of its 
members, and with their money contributed in the form of 
dues, petitioner obtains concessions, the expense of which, 
in the year 1937, was $47,428.20. It also operates a tele¬ 
phone department for the calling of cabs, at an expense, 
in 1937, of $36,294.72. Its total operating expenses in 1937 
were $151,338.72. The fact that petitioner has a larger 
membership than any other similar organization in the Dis¬ 
trict of Columbia should be sufficient proof that its oper¬ 
ation as a non-profit company, and the services which it 
renders to its members, are more beneficial to them and 
offer a greater inducement to join petitioner, than is or 
can be offered or afforded by any other similar organiza¬ 
tion. 

It is submitted that an order affecting the operations of 
petitioner so gravely requires that petitioner be afforded 
an opportunity to present its objections to such order at a 
hearing. As hereinbefore stated, it will be impossible for 
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petitioner to fulfill its contract obligations if the number 
of Diamond Cabs is reduced to one thousand. During 1937, 
the average number of Diamond Cabs in operation was 
1211. At times of peak traffic, petitioner has had in oper¬ 
ation as many as 1400 cabs. During certain periods of the 
year, the number of operating taxicabs is necessarily re¬ 
duced. This occurs at the time of the inspection periods, 
and while most of these cabs are put back in service after 
the December inspection, a number of members delay do¬ 
ing this until the busy season, which occurs in the months 
of March, April and May. After the June inspection, the 
majority of members do not restore cabs to service until 
the latter part of October, when they purchase new models. 
From the standpoint of business efficiency, this is neces¬ 
sary, as certain of these cabs would cost more to put in 
condition to pass inspection than they are worth, 
29 and if new cars were purchased for use in July, 
August or September they would be current models, 
and their trade-in value would be much less than a new 
model car purchased in October. Order 1705 took some of 
the membership unaware, as these men had taken equip¬ 
ment out of service, and are prohibited by the Order from 
replacing these cabs with new models. Under these cir¬ 
cumstances, the Order operates so as to compel members 
to continue the operation of worn out cabs, which should 
be replaced, or either suffer a financial loss or lose the light 
to replace these cabs. From the viewpoint of compelling 
the continued operation of worn out cabs, the Order is 
plainly against public interest. 

When the actual facts are considered, the order in ques¬ 
tion is discriminatory, because the only association in the 
District of Columbia now operating as many as one thou¬ 
sand cabs is petitioner. As the other associations each 
operate less than the number of cabs fixed in the order, 
they may build up to one thousand cabs, while petitioner 
will be required to decrease that number. The Order is 
likely to have the effect of multiplying taxicab associations. 
When the limit is reached by a particular association, it 
will be a simple matter to organize another company, which 
may operate one thousand cabs, and, as hereinbefore sug¬ 
gested, no protection to the public from increase in taxicab 
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travel will be accomplished, nor any substantial change in 
existing conditions, unless the Commission proceeded upon 
the theory, plainly erroneous, that indemnity of $75,000.00 
is insufficient for an association operating more than one 
thousand cabs, and that the Commission has power to do 
that which Congress did not do in the Act requiring such 
indemnity. 

Respectfully submitted, 

INDEPENDENT TAXI OWNERS 
ASSOCIATION, INC. 

By HARRY C. DAVIS, 

President 

30 WHITEFORD, MARSHALL, 

HART & CARMODY 
By RINGGOLD HART, 

S15-15th St., N. W., 

Washington, D. C., 

Attorneys for petitioner 

District of Columbia, ss : 

Harry C. Davis, being first duly sworn, on oath says that 
he is President of the Independent Taxi Owners Associa¬ 
tion, Inc*., and that he has authority, under the by-laws 
thereof, to acknowledge this memorandum on behalf of 
said Association, and says that he has read the foregoing 
memorandum by him subscribed and knows the contents 
thereof, and verily believes the matters and things therein 
stated to be true. 

HARRY C. DAVIS 

Subscribed and sworn to before me this 15th day of July, 
1938. 


(Seal) 


MARGARET H. RAEDY 
Notary Public , D. C. 
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Exhibit C 

Public Utilities Commission of the District of Columbia 

Order No. 1709. 

July 25, 1938. 

P. U. C. No. 2942/29. 

In the Matter of Regulations governing the operation of 
passenger vehicles for hire having a seating capacity 
of less than eight (8) passengers. 

By the Commission: On July 15, 193S, the Independent 
Taxi Owners Association, Inc., filed with the Public Utili¬ 
ties Commission a petition for reconsideration of Order 
No. 1705 on the ground that the said order is invalid 
31 because the Commission has no authority to issue 
such an order. 

Upon full and careful consideration of the representa¬ 
tions contained in the said petition and upon reconsidera¬ 
tion of Order No. 1705, the Commission believes and so 
finds that Order No. 1705 is in the public interest. 

IT IS ORDERED: 

That the said petition for reconsideration be and the 
same is hereby denied. 

By the Commission: 

JAMES L. MARTIN, 

A True Copy: Executive Secretary. 

(Signed) JAMES L. MARTIN 
Executive Secretary. 

JLM :NH 


Exhibit D 

To: Riley E. Eigen, Esq., 

Richmoiid B. Keech, Esq., 

David McCoach, Jr., Esq., 

Commissioners Constituting the 
Public Utilities Commission of 
the District of Columbia 

Gentlemen: 

You are hereby given notice that the Independent Taxi 

Owners Association, Inc., has filed in this proceeding its 
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amended petition of appeal from final action by the Public 
Utilities Commission of the District of Columbia, upon pe¬ 
tition for re-consideration of its Order No. 1705, which 
amendment has been authorized by order of Court, and that 
in said amended petition, the Independent Taxi Owners 
Association, Inc., appeals from orders numbered 1705 and 
1709 of the Public Utilities Commission of the District of 
Columbia. 

A copy of said amended petition, setting forth the rea¬ 
sons for this appeal and the relief sought, attached to which 
is a copy of the petition filed by the Independent 
.32 Taxi Owners Association, Inc., with the Commission 
for re-consideration by the Commission of order 
number 1705, and the memorandum in support thereof, is 
attached to and filed with the Commission, together with 
this notice. 

INDEPENDENT TAXI OWNERS 
i ASSOCIATION, INC. 

By HARRY C DAVIS 
i President 

The original of the above notice, together with copies of 
all papers therein referred to, is acknowledged to have 
been filed with the Public Utilities Commission of the Dis¬ 
trict of Columbia, on the 27th day of October, 1938. 

Said Public Utilities Commission hereby waives any de¬ 
fects in the above notice, and also in the notice attached 
to the original petition filed herein, copy whereof was 
served upon this Commission, and accepts this notice as 
isufficient notice of an appeal from both orders number 
1 1705 and number 1709 of this Commission. 

PUBLIC UTILITIES COMMISSION OF 
THE DISTRICT OF COLUMBIA 

Bv RILEY E ELGEN 
• 

33 Motion to Dismiss the Amended Petition of 

Appeal 

Filed November 7-1938 
# * * 

Come now the defendants, by their attorneys, and move 
the Court to dismiss the amended petition of appeal in the 
above stated cause of action on the following grounds: 
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1. Order No. 1705 is an administrative order of general 
operation and not directed against the plaintiff-appellant 
or other individual and is not an appealable order. 

2. Said Order No. 1705 was promulgated pursuant to 
statute or statutes which do not provide the right of appeal 
from such an order. 

3. The amended petition of appeal, including Order No. 
1705 attached thereto as Exhibit A, shows on its face that 
the plaintiff-appellant is not directly affected by Order No. 
1705. 

4. Order No. 1705 was promulgated pursuant to author¬ 
ity of law and is a reasonable and valid order. 

5. Order No. 1709 is an order denying a petition for re¬ 
consideration of Order No. 1705 and is not a final order 
from which an appeal will lie. 

6. The amended petition of appeal sets forth no facts 
which, if true, would entitle the plaintiff-appellant to the 
relief praved for. 

ELWOOD H. SEAL 
W 

General Counsel, P. U. C. 

LLOYD B HARRISON 

Special Asst. Corporation Counsel, 
Attorneys for Defendants. 


34 Order Dismissing Appeal 

Filed November 22 1938 
# * # 

This action came on to be heard at this term and there¬ 
upon, upon consideration thereof, it is this 22nd day of No¬ 
vember, 1938, ADJUDGED: 

That the motions to dismiss the original and amended 
petitions of appeal be granted, and the said original and 
amended petitions of appeal are hereby dismissed. 

DANIEL W. O’DONOGHUE 

Justice. 

Approved as to form: 

WHITEFORD, MARSHALL, HART & CARMODY, 
by P. H. MARSHALL 
Attorneys for Plaintiff-Appellant. 
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Notice of Appeal 

Filed November 30 1938 
# # # 

Notice is hereby given that Independent Taxi Owners 
Association, Inc., a corporation, plaintiff, appellant above 
named, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the Order Dismiss¬ 
ing Appeal entered in this action on November 22, 1938. 

WHITEFORD, MARSHALL, 
HART & CARMODY 
By P. H. MARSHALL 

Attorneys for Independent 
Taxi Owners Association, 

Inc. 

Memorandum 

NOVEMBER 30-1938. 

Bond on Appeal for $250—filed. 

35 Designation of Contents of Record on Appeal 

Filed November 30 1938 

* # # 

1. Stipulation filed herein August 29, 193S. 

2. Order of October 25, 1938, granting leave to amend. 

3. Order of October 27, 1938, substituting David Mc- 
Coach, Jr., as party defendant. 

4. Amended petition of appeal and all exhibits attached 
thereto, filed October 27, 1938. 

5. Motion to dismiss amended petition. 

6. Order sustaining motion to dismiss. 

7. Notice of appeal. 

8. Memo of filing of cost bond on appeal. 

9. This designation. 

WHITEFORD, MARSHALL, 
HART & CARMODY 
By RINGGOLD HART— 
Attorneys for Plaintiff , appel¬ 
lant 
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Service of foregoing designation, by copy, acknowledged 
this 26th day of November, 1938. 

ELWOOD H. SEAL 
W . 

LLOYD HARRISON 
VERNON E. WEST 
Attorneys for defendants 
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1. Notice of appeal filed with the Public Utilities Com¬ 
mission August 4, 1938. 

36 2. Original petition of appeal, filed August 5,1938, 

omitting therefrom all exhibits attached thereto. 

3. Motion to dismiss the original petition of appeal. 

ELWOOD H SEAL 
Corporation Counsel, D. C. 

LLOYD B HARRISON 
Special Assistant Corporation 
Counsel, 

Attorneys for Defendants. 

Service of a copy of the foregoing designation is hereby 
acknowledged this 3rd day of December, 1938. 

WHITEFORD, MARSHALL, 
HART & CARMODY 
Bv RINGGOLD HART— 
Attorneys for Plaintiff. 
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37 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 36, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 67S11 in Equity, 
wherein Independent Taxi Owners Association, Inc., a cor¬ 
poration, is Plaintiff-Appellant and Riley E. Eigen et al, 
Commissioners constituting the Public Utilities Commis¬ 
sion of the District of Columbia, are Defendants-Appel- 
lees, as the same remains upon the files and of record in 
said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 20th day of December, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7310 Independent Taxi Own¬ 
ers Association &c., Appellant, vs. Riley E. Eigen et al. &c. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Dec 28 1938 Joseph W. Stewart, Clerk 
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©nttcb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1938 


No. 7310 


Independent Taxi Owners Association, Inc., A Cor¬ 
poration, Appellant, 

v. 

Riley E. Elgen, Richmond B. Keech and David Mc- 
Coach, Jr., Commissioners constituting the 
Public Utilities Commission of the District of 
Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. 

On June 30,1938, the Public Utilities Commission of 
the District of Columbia promulgated Order No. 1705. 
By said order, a taxicab association was defined as a 
group of at least one hundred owners having at least 
one cab each, and having a fleet of not exceeding one 
thousand cabs, organized for the purpose of common 



2 


benefit as regards operations, color scheme and insig¬ 
nia. Said order further provided that the limitation 
of one thousand cabs should not apply to any associa¬ 
tion with a fleet in excess thereof on the effective date 
of said order, but such association should not be per¬ 
mitted to add any additional cabs until the number in 
such association should fall below one thousand cabs, 
and at no time thereafter should the number of cabs 
in such association be in excess of one thousand (R. 
15). No hearing was granted to appellant prior to the 
promulgation of Order No. 1705 (R. 12), and appellant 
was the only taxicab associatioii operating in the Dis¬ 
trict of Columbia affected by said order, as no other 
such association operated as many as one thousand 
cabs (R. 25). 

By an Act of Congress approved August 27, 1935, 
there was stricken from the Act approved March 4, 
1913, the provision of said Act authorizing any public 
utility and any person or corporation interested and 
dissatisfied with any order or decision of the Public 
Utilities Commission to proceed in equity in the then 
Supreme Court of the District of Columbia, and said 
act of August 27,1935, provided as follows: 

Act Regulating Procedure. 

“That any public utility or any other person or cor¬ 
poration affected by any final order or decision of the 
Commission may, within thirty days after the publica¬ 
tion thereof, file with the Commission an application in 
writing requesting a reconsideration of the matters in¬ 
volved, and stating specifically the errors claimed as 
grounds for such reconsideration. No public utility, or 
other person or corporation shall in any court urge or 
rely on any ground not so set forth in said application. 
The Commission, within thirty days after the filing of 
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such application, shall either grant or deny it. Fail¬ 
ure by the Commission to act upon such application 
within such period shall be deemed a denial thereof. 
If such application be granted, the Commission, after 
giving notice thereof to all interested parties, shall, 
either with or without hearing, rescind, modify, or 
affirm its order or decision. The filing of such an ap¬ 
plication shall act as a stay upon the execution of the 
order or decision of the Commission until the final ac¬ 
tion of the Commission upon the application: Pro¬ 
vided, That upon written consent of the utility such 
order or decision shall not be stayed unless otherwise 
ordered by the Commission. No appeal shall lie from 
any order of the Commission unless an application for 
reconsideration shall have been first made and deter¬ 
mined.” 

“Sec. 2. That said section 8 be, and the same hereby 
is, further amended by striking therefrom paragraphs 
65, 66, 67, 68, and 69 and inserting in lieu of the matter 
stricken the following: 

“Par. 65. The Supreme Court of the District of Co¬ 
lumbia shall have jurisdiction to hear and determine 
any appeal from an order or decision of the Commis¬ 
sion. Any public utility or any other person or corpo¬ 
ration affected by any final order or decision of the 
Commission, other than an order fixing or determin¬ 
ing the value of the property of a public utility in a 
proceeding solely for that purpose, may, within sixty 
days after final action by the Commission upon the 
petition for reconsideration, file with the clerk of the 
Supreme Court of the District of Columbia a petition 
of appeal setting forth the reasons for such appeal and 
the relief sought; at the same time such appellant shall 
file with the Commission notice in writing of the ap¬ 
peal together with a copy of the petition. Within 
twenty days of the receipt of such notice of appeal the 
Commission shall file with the clerk of the said court 
the record, including a transcript of all proceedings 
had and testimony taken before the Commission duly 
certified, upon which the said order or decision of the 
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Commission was based, together with a statement of 
its findings of fact and conclusions upon the said rec¬ 
ord, and a copy of the application for reconsideration 
and the orders entered thereon: Provided, That the 
parties, with the consent and approval of the Commis¬ 
sion, may stipulate in writing that only certain por¬ 
tions of the record be transcribed and transmitted. 
Within this period the Commission or any other inter¬ 
ested party shall answer, demur, or otherwise move 
or plead. Thereupon the appeal shall be at issue and 
ready for hearing. All such proceedings shall have 
precedence over any civil cause of a different nature 
pending in said court, and the Supreme Court of the 
District of Columbia shall always be deemed open for 
the hearing thereof. Any such appeal shall be heard 
upon the record before the Commission, and no new or 
additional evidence shall be received by the said court. 
The said court, or any justice or justices thereof, be- 
i fore whom any such appeal shall be heard, may re¬ 
quire and direct the Commission to receive additional 
evidence upon any subject related to the issues on said 
appeal concerning which evidence was improperly ex¬ 
cluded in the hearing before the Commission or upon 
which the record may contain no substantial evidence. 
Upon receipt of such requirement and direction the 
Commission shall receive such evidence and without 
unreasonable delay shall transmit to the said court the 
findings of fact made thereon by the Commission and 
j the conclusions of the Commission upon the said facts. 

“Upon the conclusion of its hearing of any such ap¬ 
peal the court shall either dismiss the said appeal and 
affirm the order or decision of the Commission or sus¬ 
tain the appeal and vacate the Commission’s order or 
decision. In either event the court shall accompany 
its order by a statement of its reasons for its action, 
and in the case of the vacation of an order or deci¬ 
sion of the Commission the statement shall relate the 
particulars in and the extent to which such order or 
decision was effective. 

i “Any party, including said Commission, may ap¬ 
peal from the order or decree of said court to the 
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Court of Appeals of the District of Columbia, which 
shall thereupon have and take jurisdiction in every 
such appeal. Thereafter the Supreme Court of the 
United States may, upon a petition for certiorari 
granted in its discretion, review the said case.” 

Procedure Adopted by Appellant. 

On July 15, 1938, fifteen days after the promulga¬ 
tion of Order No. 1705, appellant filed with the Com¬ 
mission its petition for reconsideration of said order, 
and for the granting of a hearing thereon (R. 11), and 
in said petition assigned the following reasons why 
said Order No. 1705 was invalid: 

(1) The provision of said order limiting the num¬ 
ber of taxicabs which may be operated by a taxicab as¬ 
sociation to one thousand cabs is ultra vires the power 
and authority of the Public Utilities Commission, and 
void. 

(2) The provision of said amendment that such as¬ 
sociation shall not be permitted to add any additional 
cabs until the number in such association shall fall be¬ 
low one thousand cabs, and that at no time thereafter 
shall the number of cabs in such association be in ex¬ 
cess of one thousand, is ultra vires the power and au¬ 
thority of the Public Utilities Commission, and void. 

(3) The aforesaid provisions of said amendment are 
not in the interest of public convenience or necessity. 

(4) The aforesaid provisions of the amendment can 
not and will not promote public safety or improve 
traffic conditions. 

(5) The aforesaid provisions of the amendment im¬ 
pose unnecessary and unlawful financial loss and hard- 
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ship upon petitioner and upon its members, and 
amount to a taking of property without due process of 
law. 

(6) The aforesaid provisions of the amendment are 
unlawful because they would render impossible the 
performance of contracts entered into by petitioner, 
and thereby impair the obligations of those contracts. 

(7) The aforesaid provisions of the order can not 
be upheld upon the theory that an association operat¬ 
ing more than one thousand cabs should be required 
to furnish indemnity for injuries to persons or prop¬ 
erty in excess of $75,000.00, as provided by existing 
law. 

(8) The Public Utilities Commission is merely an 
administrative agency, and is without power to make 
the order objected to, such power being the exclusive 
prerogative of the Congress of the United States. 

(9) The Public Utilities Commission is without 
power to make an order, the effect of which is to deny 
to persons desiring to become members of petitioner, 
the right to obtain license to operate taxicabs as such 
members, notwithstanding the limitations upon the 
number of cabs permitted by said Order to be oper¬ 
ated by an association. 

(10) The Public Utilities Commission has no power 
or authority to make an order, the effect of which will 
be to prevent persons desiring to become members of 
petitioner from obtaining the benefits furnished by pe¬ 
titioner to its membership. 

(11) No hearing was granted to petitioner upon 
said proposed amendment, prior to the aforesaid 
order. 
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(12) Said regulation is discriminatory, unreason¬ 
able and oppressive. 

(R. 17-18.) 

On July 25,1938, the Commission denied appellant’s 
petition for reconsideration (R. 27), and on August 
5, 1938, appellant filed in the District Court of the 
United States for the District of Columbia its appeal 
from said order or decision of the Commission (R. 1). 

On August 24, 193S, counsel for appellee filed a mo¬ 
tion to dismiss the appeal (R. 6), and a question having 
arisen as to whether the notice of appeal served by 
appellant upon the Commission was sufficient to raise 
the question involved, said question being whether the 
appeal should have been taken from Order 1705 or 
Order 1709, a stipulation was entered into between 
counsel providing that the case should be submitted 
to and argued before the Court upon the theory that 
the appeal was from both of said orders, and waiving 
all objections to the notice of appeal, based upon fail¬ 
ure of said notice to state that the appeal was from 
Order 1705 as well as from Order 1709 (R. 7-8). Not¬ 
withstanding the stipulation aforesaid, the motion to 
dismiss was argued upon the theory that the notice of 
appeal was from Order 1709 instead of Order 1705, 
and the Justice before whom said motion was argued 
permitted the filing of an amended petition (R. 9). 

A necessary substitution having been made by order 
of court (R. 9-10), the amended petition of appeal was 
filed October 27, 1938 (R. 10). This petition assigned 
the same reasons for the invalidity of Order 1705 as 
were contained in the petition for reconsideration filed 
with the Commission (R. 11-12), and prayed the Court 
to sustain the appeal and vacate the orders and deci- 
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si on of the Commission from which the appeal was 
prosecuted, and for other and further relief. Attached 
to said petition as exhibits were Order 1705, (R. 15), 
the petition for reconsideration filed with the Commis¬ 
sion (R. 16), memorandum in support of said petition 
filed with the Commission (R. 19), Order 1709 (R. 27), 
and the notice given the Commission of the filing of 
said amended petition of appeal (R. 27-28). 

Said notice was accepted by the Commission, which 
waived any defects therein, and also in the notice at¬ 
tached to the original petition, and accepted the notice 
as sufficient as to an appeal from both orders No. 1705 
and No. 1709 (R. 28). 

A motion was filed to dismiss the amended petition 
of appeal (R. 28-29), and on November 22nd, 1938, 
said motion was granted (R. 29), and from the grant¬ 
ing of said motion this appeal is prosecuted. 

ARGUMENT. 

The motion to dismiss the amended petition of ap¬ 
peal is upon six grounds (R. 29). 

The first of these grounds is that Order No. 1705 is 
an administrative order of general operation, and not 
directed against appellant or other individuals, and is 
not an appealable order. 

While the Justice below filed no written opinion, his 
statements from the bench were to the effect that 
Order No. 1705 was an administrative order, and 
therefore not appealable. 

We submit that an order, passed without notice or 
hearing, which deprived appellant of the right to ac¬ 
cept any members until its membership fell below one 
thousand, requires the rejection of seventeen appli¬ 
cants for membership who had been accepted and paid 
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their initiation fee (R. 23), exposed appellant to lia¬ 
bility on bond of Fifteen Thousand Dollars ($15,- 
000.00) to insure adequate taxicab service at the Wash¬ 
ington Terminal Company, and renders it impossible 
for appellant to fulfill its obligations under its con¬ 
tracts for concessions (R. 24-25). Certainly, it brings 
appellant within the spirit of the Act of Congress ap¬ 
proved August 27, 1935, permitting any corporation 
affected by any final order or decision of the Commis¬ 
sion the right to appeal. Appellant was seriously af¬ 
fected by Order 1705, and the motion to dismiss ad¬ 
mits the facts pleaded in the amended petition and in 
the memorandum filed in support thereof, both of 
which were sworn to by the president of appellant. 

It also appears from the facts admitted by the mo¬ 
tion to dismiss that appellant is the only taxicab com¬ 
pany affected by said order, because it is the only com¬ 
pany operating in excess of one thousand cabs. 

We confidently believe that an examination of the 
record, including the amended petition, the petition to 
the Commission, and the memorandum in support 
thereof, discloses facts admitted by the motion to dis¬ 
miss which bring appellant squarely within the provi¬ 
sions of the statute authorizing an appeal by a corpo¬ 
ration affected by an order of the Utilities Commis¬ 
sion, having in mind that the exhibits attached to the 
petition for appeal are made part of said petition by 
reference, and the facts showing the serious effect 
upon appellant have been admitted by the motion to 
dismiss. 

The second ground of the motion to dismiss, that 
said Order No. 1705 was promulgated pursuant to 
statute or statutes which do not provide the right of 
appeal from such order, seems to us to have no merit 
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whatever. In the Court below, counsel for appellee 
claimed authority for the promulgation of Order 1705, 
under the language of Paragraph 31 (d) of Public No. 
237, Seventy-second Congress, commonly known as 
The License Act. The applicable provisions of said 
last-mentioned Act arc as follow’s: 

License Act. 

“Said Commission is hereby authorized to establish 
stands upon the public space, adjacent to hotels, or 
otherwise, for occupancy by said vehicles, and is fur¬ 
ther authorized to make and enforce all such reason¬ 
able and usual police regulations as they may deem 
necessary for the proper conduct and control of all 
such vehicles, subject to the approval of the joint board 
created by Section 6(e) of the Act entitled ‘An Act to 
amend the Acts approved March 3, 1925, and July 3, 
1926, known as the District of Columbia Traffic Acts, 
etc.’ approved February 27,1931”. 

Certainly an order limiting the number of taxicabs 
wilich may be operated by an association is not a rea¬ 
sonable and usual police regulation, as contemplated 
by this provision of the license law. It is likewise true 
that Order 1705 has never had the approval of the joint 
board referred to in paragraph (d), which is a board 
composed of the District Commissioners and the mem¬ 
bers of the Public Utilities Commission. Nothing in 
the record show r s any approval by this joint board, 
and it is a fact that there has been no such approval. 

Defendants’ counsel also refer to the provisions of 
paragraph 31(f) of the same act, providing that noth¬ 
ing in paragraph 31 shall deprive the Commission 
from assuming control over such vehicles under such 
regulations as the Public Utilities Commission may 
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from time to time adopt and promulgate. Obviously 
this must mean such regulations as the Public Utili¬ 
ties Commission has the power and authority to adopt 
and promulgate, and is intended to prevent any con¬ 
tention that the preceding authority to adopt reason¬ 
able and usual police regulations is a repeal, either 
expressly or by implication, of the powers given to the 
Commission under paragraphs 2, 92 and 96 of Section 
8 of the original Act creating the Commission, or of 
the powers conferred upon the Commission under Pub¬ 
lic Resolution Number 47, 72nd Congress, relating to 
the merger of street railway corporations, or the vari¬ 
ous acts of Congress relating to the holding or voting 
of stocks of utility corporations doing business in the 
District of Columbia, providing for the transportation 
of school children, the routing of public vehicles and 
regulation of their equipment, etc., and was never in¬ 
tended to enlarge the powers conferred upon the Com¬ 
mission by paragraph 31(d) of the same Act. 

Counsel for appellees contend that Order Number 
1705 was issued pursuant to delegated powers, which 
is the very proposition denied by counsel for appellant, 
who respectfully ask that counsel for appellees point 
out by what Act, or part of Act, Congress has dele¬ 
gated to the Commission the authority which it has at¬ 
tempted to exercise by the Order in question. 

It is a fact of which the Court, we believe, will take 
judicial notice, that Congress has declined to pass leg¬ 
islation limiting the number of taxicabs which may 
operate in this District. Under these circumstances, 
it is strange, indeed, if Congress has delegated to the 
Utilities Commission a power which Congress declined 
to exercise. 
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The powers of the Utilities Commission have been 
passed upon by this Court. 

In Smith v. Patrick, 60 App. D. C. 6, this Court 
stated that the powers and duties of the Utilities Com¬ 
mission are to be found in Paragraphs 2, 92 and 96 
of Section 8 of the Act of Congress approved March 
4, 1913, and held that these powers conferred no au¬ 
thority upon the Commission to require financial re¬ 
sponsibility from operators of public vehicles. This 
Court held that Paragraphs 2, 92 and 96 of Section 8 
“plainly relate to the material, equipment and facili¬ 
ties of all utilities within the District of Columbia and 
their actual physical operation; also to the efficiency 
of the services rendered by them, and the regulation 
of the rates charged by them.” The Court further 
said: “It must be remembered that the Congress of 
the United States exercises exclusive legislative power 
within the District of Columbia, and the Public Utili¬ 
ties Commission is merely an administration agency.” 
In District of Columbia v. Bailey, 171 U. S. 161, 176, 
18 S. Ct. 868, 874, 4 L. Ed. 118, Mr. Justice White, 
speaking for the Supreme Court of the United States 
said: “The necessary operation of these provisions 
of the statute is to cause the District Commissioners 
to be merely administrative officers, with ministerial 
powers only. The sums of the municipal powers of 
the District of Columbia are neither vested in nor ex¬ 
ercised by the District Commissioners. They are, on 
the contrary, vested in the Congress of the United 
States, acting pro hac vice as the legislative body of 
the District, and the Commissioners of the District 
discharge the functions of administrative officials.” 

It thus appears that this Court treated the Utilities 
Commission as being in the same class with the Dis- 
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trict Commissioners, as being an administrative body 
only, and as possessing no implied powers. 

In B.ell, et al., Public Utilities Commission of the 
District of Columbia, v. Ilarlan, 57 App. D. C. 255, this 
Court held that appellee was without authority to con¬ 
trol the actions of the license office or to direct its of¬ 
ficials to withhold a license to operate a taxicab. 

The third ground of the motion to dismiss, that the 
amended petition of appeal show’s on its face that ap¬ 
pellant is not directly affected by Order No. 1705, has 
previously been discussed in this brief in connection 
with the first ground of said motion, and seems to us 
to require no further discussion. 

The fourth ground of said motion, that Order No. 
1705 was promulgated pursuant to authority of law 
and is a reasonable and valid order, has also been dis¬ 
cussed in this brief. 

The fifth ground of said motion, relative to Order 
No. 1709, and claiming that no appeal lies from said 
order, appears to be of no importance, in view of the 
notice of appeal from Orders 1705 and 1709, and the 
waiver of any defects therein, and the acceptance by 
the Utilities Commission of said notice as sufficient 
notice of an appeal from both of said orders (R. 27-28). 

The sixth ground of the motion to dismiss, that the 
amended petition of appeal sets forth no facts which, 
if true, entitle appellant to relief, w’e believe to have 
been sufficiently discussed in connection with the first 
and third grounds. 

On December 5, 1938, this Court decided the case of 
Utah Fuel Company, et al., v. National Bituminous 
Coal Commission, et al., 67 Washington Law Reporter 
102 (issue of Friday, February 3, 1939), in which case 
this Court held that it is a well established rule that 
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available administrative remedies must be exhausted 
before judicial review can properly be given. It was 
also held that preliminary procedural orders of ad¬ 
ministrative agencies are not subject to judicial re¬ 
view, but it is submitted that Order No. 1705 is not a 
preliminary procedural order, but is a definite and 
final order of the Commission, having nothing what¬ 
ever to do with procedure. The opinion further states 
that it is a ■well established rule that orders of Federal 
administrative agencies may be reviewed only in the 
Courts and pursuant to the procedures specified by 
Congress in the pertinent statutes, and in the case at 
Bar, the provisions of the statute requiring the filing 
with the Utilities Commission of an application for re¬ 
consideration as an essential preliminary to an ap¬ 
peal, as well as all other procedural matters made nec¬ 
essary by said Act, have been complied with. 

In their memorandum of authorities presented to 
the Court below, counsel for appellee cited no cases 
in the Court of Appeals of the District of Columbia, 
nor did they reply to or discuss decisions of this Court 
cited by counsel for appellant. They did cite, however, 
many cases upon the general proposition of law, not 
controverted, that where power has been delegated to 
a commission and has been reasonably exercised by 
that commission, the Courts will not interfere. 

It is the contention of counsel for appellant, based 
upon the decisions of this Court, that power to make 
Order 1705 has never been delegated to appellee, for 
which reason it is submitted that the following au¬ 
thorities, cited below on behalf of appellee, are not 
applicable to the case at Bar: 

For example, in Red River Broadcasting Co., Inc., 
v. Federal Communications Commission, 66 W. L. R. 
630, our Court of Appeals said: 
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“Section 4(i) of the Act (48 Stat. 1066, 47 
U. S. C. A., Sec. 154(i) (Supp. 1937)) authorizes 
the Commission to make such rules and regula¬ 
tions, not inconsistent with the provisions of the 
Act, as may be necessary in the execution of its 
functions. Such regulations of an administrative 
body have the force and effect of law.” 

We do not question this statement of the Court of 
Appeals, but we do say that the Utilities Commission 
has not been authorized by Congress to make Order 
No. 1705, and the real question upon which the Court 
of Appeals decided the Red River case was that the 
appellant had not exercised the administrative reme¬ 
dies available to appellant before the Federal Com¬ 
munications Commission. 

In Maryland Casualty Company v. United Stoies, 
251 U. S. 342, the Court held that an insurance com¬ 
pany’s reserve required by rules or regulations of 
state insurance departments promulgated in the ex¬ 
ercise of an appropriate power conferred by statute 
are required by law within the meaning of certain tax 
legislation. This again begs the question at issue in 
the case at Bar, as no power has been conferred by 
statute authorizing the Utilities Commission to make 
Order No. 1705. 

In United States v. Morehead, 243 U. S. 607, the au¬ 
thority exercised by the Land Department was con¬ 
ferred by the U. S. Rev. Stat. 

In United States v. Birdsall, 233 U. S. 223, the Com¬ 
missioner of Indian Affairs was authorized by stat¬ 
ute, under the direction of the Secretary of the Inte¬ 
rior, and agreeable to such regulations as the Presi¬ 
dent should prescribe, to manage all Indian affairs and 
all matters arising out of Indian relations. 
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In Pacific States Box and Basket Company v. White, 
296 U. S. 176, the State Department of Agriculture 
I had been vested with authority to prescribe standard 
containers in which horticultural products must be 
packed, and the Court held that its exercise of that au¬ 
thority was legal. 

In Aetna Insurance Company v. Hyde, 275 U. S'. 440, 
, the Superintendent of Insurance was authorized by 
the revised statutes of Missouri to order a reduction 
in insurance rates, after a finding of facts. The case 
turned upon whether or not a federal question was in¬ 
volved, but there was no issue as to the statutory au¬ 
thority of the Superintendent of Insurance. 

In Grand, Trunk Railway Company v. Railroad Com¬ 
mission, 221 U. S. 400, the Court held that the Rail- 
I road Commission had been delegated by the legisla¬ 
ture the power to make a just apportionment of the 
expense of the construction and maintenance of the 
crossing of two railroads. 

In Prentiss v. A. C. L., 211 U. S. 210, the question 
concerned railway passenger rates fixed by the Vir¬ 
ginia State Corporation Commission, which Commis- 
i sion was vested with statutorv authority in the matter 
of fixing rates. 

In Waterworks Company v. Louisiana Sugar Re- 
\ fining Company, 125 U. S. 18, the question was whether 
a charter conferring the exclusive right of supplying 
the inhabitants of New Orleans with water from the 
i Mississippi River prevented the City of New Orleans 
from granting to another corporation the right to take 
i water from the Mississippi for the exclusive use of 
such corporation. The Court found that the pipes 
conveying water to said corporation were across pub¬ 
lic space only, and that the City of New Orleans had 
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been given exclusive control of public streets and 
space by the State, and held that the ordinance giving 
permission to take water for the exclusive use of the 
aforesaid corporation was valid. 

In Gaslight Company v. St. Paul, 181 U. S. 142, the 
Court held that the particular ordinance involved was 
within the legislative powers delegated by the State to 
the Municipality. 

In Railway Co. v. Dulutli, 208 U. S. 583, the ques¬ 
tion was impairment of the obligation of a contract 
by a Municipal Ordinance requiring a railway com¬ 
pany to repair a viaduct and its approaches built to 
carry a railroad over a street. The Supreme Court 
held that there was no contractual impairment, and 
affirmed the opinion of the State Court holding that 
the charter of the railway company, and also the com¬ 
mon law, required the railway company to construct 
and maintain suitable crossings at existing and fu¬ 
ture streets. No question as to lack of authority of 
the Municipality to pass the ordinance was involved. 

Counsel for Appellee also cited Rhone v. Try Me 
Cab Co., 62 App. D. C. 210, Gale v. I. T. 0. A., 84 
W. L. R. 610, and Callas v. 1 T. 0. A., 62 App. D. C. 
212, and stated that in these decisions the Court has 
shown the necessity for some control over taxicab as¬ 
sociations. The answer to this is that Congress has 
exercised that control, insofar as requiring financial 
security, to which matter all of the statements relied 
upon by plaintiff’s counsel and contained in the opin¬ 
ions referred to were addressed, and none of our 
Courts has suggested the necessity for limiting the 
number of cabs to be operated by an individual, part¬ 
nership or association; and when Congress was legis¬ 
lating upon the matter of financial responsibility, it 
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did not attempt to make any such limitation, and had 
previously declined to limit the number of taxicabs 
permitted to operate in this District. Order No. 1705 
is an attempt by the Commission to add to the Act of 
Congress providing for financial responsibility, and 
the Commission can no more add to an Act of Con¬ 
gress than it can repeal or modify such Act. 

Counsel for defendants cited a number of cases to 
the general effect that the proper authority can not be 
held to be arbitrary in distinguishing between degrees 
of evil, or in failing to correct all evils at the same 
time. With these authorities we are in accord, but 
they have no bearing upon the question of the lack of 
authority of the Commission to make Order No. 1705. 

Order 1705 is Prohibited by Act of Congress. 

Among the reasons assigned by appellant in its 
amended petition of appeal, and in its petition for re¬ 
consideration filed with the Utilities Commission are 
that said Commission was without power to make said 
order, such power being the exclusive prerogative of 
Congress, and that said Commission was without 
power to make an order, the effect of which was to 
prevent persons desiring to become members of appel¬ 
lant from obtaining the benefits furnished by appel¬ 
lant to its membership (paragraph 4, amended peti¬ 
tion of appeal, sub-paragraphs 8-10, R. 11-12; para¬ 
graph 2, petition for reconsideration, sub-paragraphs 
8-10, R. 17-18). 

The Act of Congress approved June 29, 1937 (Pub¬ 
lic No. 172, Seventy-fifth Congress), making appro¬ 
priations for the Government of the District of Co¬ 
lumbia, including appropriations for the Public Utili- 
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ties Commission for the fiscal year ending June 30, 

1938, contains the following paragraph: 

“No part of the appropriations contained in 
this Act shall be used for or in connection with 
the preparation, issuance, publication or enforce¬ 
ment of any regulation or order of the Public 
Utilities Commission requiring the installation of 
meters in taxicabs, or for or in connection with 
the licensing of any vehicle to be operated as a 
taxicab except for operation in accordance with 
such system of uniform zones and rates and regu¬ 
lations applicable thereto as shall have been pre¬ 
scribed by the Public Utilities Commission.” 

Identically the same language is contained in the 
appropriation Act for the fiscal year ending June 30, 

1939, approved April 4, 1938 (Public No. 458, Seventy- 
fifth Congress). 

It thus appears that Congress prohibited the use of 
any portion of the appropriations made for the opera¬ 
tions of the Public Utilities Commission “for or in 
connection with the preparation, issuance, publication, 
or enforcement of” any order or regulation having 
to do with the licensing of taxicabs, excepting only 
such orders or regulations having to do with uniform 
zones and rates. Certainly Order No. 1705 has nothing 
to do with uniform zones and rates, and is expressly 
within the prohibition of the Acts aforesaid, which 
Acts govern appropriations and expenditures for the 
fiscal years ending June 30, 1938 and June 30, 1939, 
the period within which Order 1705 was promulgated, 
and which period covers the preparation, issuance, 
publication or enforcement of said Order. It is also 
apparent that Order 1705 directly affects the licensing 
of taxicabs, because no cab can be licensed for opera- 
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iion by an association if the licensing thereof would 
increase the number of cabs operated by such associa¬ 
tion beyond the limitation of one thousand. 

Public Interest. 

Order 1709 (R. 27) recites that Order 1705 is in the 
public interest. 

An examination of Order 1705 discloses that it deals 
only with taxicab associations. So far as this Order 
is concerned, or any other law or regulation governing 
taxicabs, an individual may own and operate as many 
taxicabs as he pleases, regardless of whether the num¬ 
ber so operated by him is in excess of one thousand. 

In sub-paragraph 12 of paragraph 4 of our amended 
petition of appeal (R. 11-12), and in sub-paragraph 12 
of paragraph 2 of our petition for reconsideration (R. 
18), we make the point that Order 1705 is discrimina¬ 
tory, unreasonable and oppressive. 

Certainly, if an individual may lawfuly operate 
more than one thousand taxicabs, it cannot be said 
that a regulation limiting an association to one thous¬ 
and cabs is in the public interest, nor can it be reason¬ 
ably contended that such regulation does not unrea¬ 
sonably discriminate against associations as compared 
to individual operators. 

For the reasons stated, the order from which this 
appeal is prosecuted should be vacated. 

Respectfully submitted, 

Ringgold Hart, 
i P. H. Marshall, 

Attorneys for Appellant, 
Independent Taxi Owners 
i Association, Inc . 
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Utilities Commission of the District of Columbia, Appellees. 


BRIEF ON BEHALF OF APPELLEES 


STATEMENT OF THE CASE 

This case comes before this Court on an appeal by the In¬ 
dependent Taxi Owners Association, Inc., from an order and 
judgment of the District Court of the United States for the 
District of Columbia dismissing the original and amended 
petitions of appeal from a regulation promulgated by the 
Public Utilities Commission of the District of Columbia. 

The Commission issued a regulation governing taxicab as¬ 
sociations, which it designated as Order No. 1705. After 
promulgation of the regulation the appellant filed a petition 
for reconsideration, which was denied. The denial of the peti- 
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tion for reconsideration was designated Order No. 1709. There¬ 
upon the appellant filed with the Commission a statutory 
i notice of appeal and a copy of a petition of appeal from the order 
i denying the petition for reconsideration. The appellees moved 
to dismiss the petition of appeal from the order denying re- 
j consideration. Subsequently the appellant, upon application, 
was granted leave to amend its petition of appeal. Thereupon 
the appellant filed its amended petition of appeal, in which it 
sought a review of the regulation, designated as Order No. 
1705, and the denial of the petition for reconsideration, desig¬ 
nated as Order No. 1709. Attached to the amended petition 
of appeal was a new notice of intention to appeal, giving 
i notice of the appellant’s intention to appeal from both Orders 
No. 1705 and No. 1709. 

The appellees filed a motion to dismiss the amended peti¬ 
tion of appeal, which motion was granted by the lower court. 
Whereupon this appeal was taken. 

i QUESTIONS PRESENTED 

The question before this Court is whether the lower court 
properly dismissed an appeal from a regulation issued by an 
administrative body. 

i STATEMENT OF FACTS 

The appellant is an incorporated taxicab association which 
has been recognized and approved by the Public Utilities 
i Commission. The appellant adopted a distinctive color scheme 
and insignia for taxicabs operated by its members, which was 
i approved by the Public Utilities Commission, and all vehicles 
operated by members of the appellant association are painted 
in the distinctive color scheme so approved and bear the in¬ 
signia of the Independent Taxi Owners Association, Inc. 
Under the regulations the Commission will not permit any 
taxicab not a member of an association to use the approved 
color scheme and insignia of such association. The regula¬ 
tions are designed to protect the approved color schemes and 
insignia of associations or fleets approved by the Commission. 

On June 30, 1938, the Public Utilities Commission adopted 
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a regulation designated as Order No. 1705, amending Order 
No. 1059 (R. p. 15). The said order as so amended shows 
on its face that it was issued under and in accordance with 
the provisions of Paragraph 31(d) of Section 7 of the Act ap¬ 
proved July 1, 1902, as amended by the Act of July 1, 1932, 
generally referred to as the License Act of 1932 (D. C. Code 
of 1929, Supp. Ill, Title 20, Sec. 1731(d) ). 

The regulation designated Order No 1705 amends that part 
of Order No. 1059 designated “Regulations Governing Asso¬ 
ciations.” It defines a taxicab association as a group of at 
least 100 owners having at least 1 cab each and having a fleet 
of not exceeding 1,000 cabs, organized for the purpose of com¬ 
mon benefit as respects operation, color scheme, and insignia. 
The regulation provides that existing associations organized 
under prior orders requiring a minimum of 20 members shall 
not be affected by the minimum limitation of Order No. 1705, 
and further provides that the maximum limitation of 1.000 
cabs shall not apply to any existing association with a fleet in 
excess thereof on the effective date of the order, except that 
such association shall not be permitted to add additional cabs 
until the number in such association shall fall below 1,000 
cabs. The order was made effective June 30, 1938. The regu¬ 
lation contains other provisions for reports and information 
to be furnished to the Commission. (R. p. 15.) 

Within thirty days from the promulgation of the regulation. 
Order No. 1705, the appellant filed a petition with the Public 
Utilities Commission seeking a reconsideration thereof, on 
the grounds, generally, that the Commission was without 
authority to issue such a regulation and that the regulation 
was unreasonable and arbitrary and constituted a taking of 
the appellant’s property without due process of law (R. p. 16- 
18). Upon full and careful consideration of the representa¬ 
tions contained in the said petition, and upon reconsideration 
of Order No. 1705, the Commission denied the petition for 
reconsideration. The denial of reconsideration was designated 
Order No. 1709 (R. p. 27). 

After denial of reconsideration the appellant filed with the 
Commission a statutory notice of intention to appeal and at- 
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tached thereto its petition of appeal, in which it was recited 
i that the appellant appealed from Order No. 1709, denying 
reconsideration of Order No. 1705 (R. p. 1-6). The appellees 
moved to dismiss the petition of appeal on the ground, gen¬ 
erally, that the notice and the petition of appeal were from 
i Order No. 1709, which w*as not a final order of the Commis¬ 
sion, did not involve the merits of Order No. 1705 and is not 
appealable, and further that the petition stated no cause of 
action (R. p. 6, 7). Thereafter, upon leave of the lower court, 
the appellant filed an amended petition of appeal (R. p. 10). 
wherein it sought a review of both Orders No. 1705 and No. 

! 1709. The grounds for review are substantially that the Com¬ 
mission was without authority to issue the regulation involved 
and that the said regulation was arbitrary and discriminatory 
and constituted a taking of property without due process. 
Appellees moved to dismiss the amended petition of appeal 
(R. p. 28) on the grounds that Order No. 1705 was an admin¬ 
istrative order of general operation and application and was not 
appealable, that the said order was issued pursuant to statutes 
which do not provide the right of appeal, that the appellant 
is not directly affected by the said order, and that the said 
order w’as promulgated pursuant to authority of law and is 
reasonable and valid, that Order No. 1709 was an order deny¬ 
ing reconsideration and not a final order from which appeal 
i will lie. and that the amended petition of appeal stated no 
cause of action. 

The motions to dismiss the original and amended petitions 
of appeal were granted (R. p. 29). Whereupon an appeal 
was taken to this Court. 

ARGUMENT 

The orders appealed from are not reviewable orders. 

Paragraph 65 of the Act creating the Public Utilities Com¬ 
mission (37 Stat. 974), as amended by Public No. 349, 74th 
Congress (49 Stat. 882), provides: 

“Any public utility, or any other person or corporation 
affected by any final order or decision of the Commission. 
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* * * may, within sixty days after final action by the 
Commission upon the petition for reconsideration, file 
with the Clerk of the Supreme Court of the District of 
Columbia a petition of appeal setting forth the reasons 
for such appeal and the relief sought; at the same time 
such appellant shall file with the Commission notice in 
writing of the appeal together with a copy of the peti¬ 
tion.(Italics supplied.) 

Paragraph 64 of the said Act as amended provides that 
any person affected by any final order or decision may, within 
thirty days after the promulgation of such order, file a peti¬ 
tion for reconsideration, and the filing of such petition for 
reconsideration is a condition precedent to the right of appeal. 

The Public Utilities Commission adopted a regulation 
designated Order No. 1705, amending Section 28(A) of Order 
No. 1059, which section has the following caption, “Section 
28(A). Regulations Governing Associations.” (R. p. 15.) 
The said Order No. 1059 shows on its face that it was promul¬ 
gated “Under and in accordance with the provisions of Para¬ 
graph 31(d) of. the Act approved July 1, 1932, * * * and 
such authority as is conferred by law.” Order No. 1059 
as amended by Order No. 1705 is reproduced in part in the 
Appendix herein. 

After promulgation of Order No. 1705 the appellant timely 
filed a petition for reconsideration thereof, and the application 
was denied by Order No. 1709. Upon denial of the applica¬ 
tion for reconsideration, the appellant filed with the Commis¬ 
sion on August 4, 1938 *, a notice of intention to appeal and 
a copy of its petition of appeal, in which it recited that it ap¬ 
pealed from Order No. 170.9, denying the application for re¬ 
consideration. The appellees moved to dismiss the appeal 
from the order denying reconsideration, and upon application 
of the appellant leave was granted to amend its petition of 
appeal so as to appeal from the regulation designated Order 
No. 1705. A new notice of intention to appeal was filed with 
the Commission on October 27, 1938, (R. p. 28) along with 

* Page S of the Record states that the notice of appeal was filed September 
14. 193S. The notice was filed with the Commission on August 4. 1938. 
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a copy of the amended petition of appeal. The amended peti¬ 
tion appealed from the regulation. Order No. 1705, as well 
as the order denying the application for reconsideration, 
i The appellees moved to dismiss the amended petition of 
appeal on the grounds, briefly stated, that the regulation. 
Order No. 1705, is an administrative order from which an ap¬ 
peal does not lie, that it was issued pursuant to statute which 
does not provide the right of appeal, that the appellant is not 
directly affected by the said regulation, that the said order 
was promulgated pursuant to authority of law and is a rea¬ 
sonable and valid regulation, and that the petition of appeal 
does not state a cause of action; that Order No. 1709, which 
is an order denying application for reconsideration of Order 
No. 1705, is not an appealable order. The motion to dismiss 
was granted by the lower court (R. p. 29). 

The Act creating the Public Utilities Commission and Acts 
amendatory thereof and supplementary thereto delegate to 
the Commission full and complete power to regulate and con¬ 
trol all public utilities in the District of Columbia. “It creates 
a Commission to supervise and regulate them in the matter 
of rates, tolls, charges, service, joint rates, and other matters 
of interest to the public.” (Italics supplied.) Keller v. 
Potomac Electric Power Co., 261 U.S. 428 (43$). Paragraph 
31(d) of Public No. 237, 72nd Congress (47 Stat. 550, 556), 
generally known as the License Act of 1932, delegates to the 
Commission authority “to make and enforce all such reason¬ 
able and usual police regulations as they may deem necessary 
for the proper conduct and control” of all such vehicles as 
there described. Paragraph 31(f) of the same Act provides 
that nothing in Paragraph 31 of the said Act shall deprive the 
Commission “from assuming control over such vehicles, under 
such regulations as the Public Utilities Commission may from 
time to time adopt and promulgate.” This paragraph further 
provides that nothing contained in the said section shall be 
construed to diminish the powers conferred upon the Com¬ 
mission by the Act creating it, as amended. 

The License Act, containing the above stated provisions, 
does not provide any right of appeal. The paragraphs of the 
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Act delegating power to the Commission to make and enforce 
regulations do not provide for review of such regulations. 
Such regulations are legislative in character and are not re- 
viewable. 

Paragraphs 31(d) and 31(f) are not amendatory of the Act 
creating the Public Utilities Commission. These paragraphs 
are contained in an Act which is supplemental to and in aid 
of the powers conferred by the Act creating the Commission. 
U. S. Ex Rel. Early v. Richards, 35 App. D.C. 540. 

Order No. 1705 shows on its face that it is amendatory of 
that part of Order No. 1059 designated “Regulations Govern¬ 
ing Associations.” The said Order No. 1059 shows on its 
face that it was promulgated under and in accordance with 
the provisions of Paragraph 31(d) hereinabove referred to. 
Since Order No. 1705 is amendatory of a regulation issued 
pursuant to the said Paragraph 31(d) the amending order 
was promulgated under the same authority. The order here 
under attack was promulgated pursuant to delegated powers 
and involves a matter clearly within the scope of the police 
power and is therefore a lawful, valid order in the public in¬ 
terest. 

In Siddons v. Edmonston, 42 App. D.C. 459, where the Dis¬ 
trict Commissioners were authorized and empowered “to make 
and enforce all such reasonable and usual police regulations,” 
etc., language almost identical to that contained in Paragraph 
31 (d), this Court said: 

“It would have been difficult, indeed, for Congress to 
have used more comprehensive words than this grant of 
power contains.” 

The regulation is clearly within the scope of the powers 
delegated to the Commission. U. S. Ex Rel. Early v. Richards, 
35 App. D.C. 540; Pacific States Box & Basket Co. v. White, 
296 U.S. 176; Leventhal v. D. C., 66 W.L.R. 1057, 100 F. (2d) 
94; Zahn v. Board of Public Works, 274 U.S. 325. 

In Early v. Richards, supra, and in Siddons v. Edmonston, 
supra, where regulations were attacked as being without au¬ 
thority and not within the delegated power, this Court said 
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i that if their provisions are reasonable “and not in conflict 
with some law of Congress” their adoption is authorized. 
In French v. D. C., 32 App. D.C. 106, where a regulation was 
challenged as being without authority, this Court said the reg¬ 
ulation in question was “fairly within the scope of the au¬ 
thority conferred” and a valid exercise of the delegated power. 

! The regulations here under attack were promulgated under a 
specific delegation of power to make and enforce usual and 
reasonable police regulations. The regulation is not in con¬ 
flict with any Act of Congress; it is in the public interest. 
It has been so determined by a fact-finding body, informed by 
! training, experience, and judgment on matters clearly within 
1 its jurisdiction, and by officials who presumably were in closer 
touch with local conditions than Congress. Siddons v. Ed- 
monston, supra; French v. D. C., supra; U. S. v. Los Angeles 
& S. R. Co., 273 U.S. 299; B. & O. R. R. Co. v. D. C., 10 App. 
D.C. 111. 

Orders and regulations of administrative bodies such as the 
Commission have the full force and effect of law. Red River 
Broadcasting Co., Inc., v. Federal Communications Commis¬ 
sion, 69 App. D.C. 3; Mallory Coal Co. v. National Bitumi¬ 
nous Coal Commission, 69 App. D.C. 166; Cooper v. O’Con- 

! nor, _App. D.C.-99 F. (2d) 143; B. & 0. R. Co. v. U. S., 

298 U.S. 349. 

Order No. 1705 is an administrative regulation of general 
operation and effect, not directed against the appellant or 
other individual, and is not therefore an appealable order. 
In Des Arc Powhatan Bridge Co. v. Austin Bridge Co., 94 F. 
(2d) 494, the court said. “The order appealed from was an 
administrative order,” and dismissed the appeal. The court 
said: 


“ * * * To entitle a party to maintain an action, he 
must have a right to be enforced or a wrong to be pre¬ 
vented or redressed.” 


The court there quoted with approval from New York Secur¬ 
ity & Trust Co. v. Illinois Transfer R. Co., 104 F. 710, wherein 
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was involved an appeal from an order granting leave to sue, 
and there the court said: 

“ * * * Such an order is discretionary and administra¬ 
tive, and therefore, in the opinion of the court, is not ap¬ 
pealable.” 

In Federal Power Commission v. Metropolitan Edison Co., 
304 U.S. 375, the court cited the sections of the Federal Power 
Act which provide that any person aggrieved by any order of 
the Commission may apply for a rehearing and may obtain a 
review of such order in the circuit court of appeals, but the 
court said that the provisions of neither the section providing 
for rehearing nor the section providing for review— 

“should be construed as authorizing a review of every 
order that the Commission may make, * * *. 

****** 

“The provision for review thus relates to orders of a 
definitive character dealing with the merits of a proceeding 
before the Commission and resulting from a hearing upon 
evidence and supported by findings appropriate to the 
case. 

****** 

“But this Court has held that ‘there are many orders 
of the Commission which are not judicially re viewable 
under (this) provision/ * * * The ‘order’ was not of the 
sort which brought it within the purview of the statute. 
It was a mere step in procedure.” 

Upon hearing the Court of Appeals remanded the case to the 
Commission and restrained it from proceeding with the pro¬ 
posed inquiry and investigation. The Supreme Court said it 
was of opinion that the court of appeals had no jurisdiction to 
enter the decree. “There was no order of the Commission be¬ 
fore the Circuit Court of Appeals for review.” 

There is no significance to the fact that the Public Utilities 
Commission designated the regulation here under attack as 
an order. It could have issued the regulation without any 
designation. It could with equal propriety have designated it 
a “regulation.” The authority under which it was promul¬ 
gated provided for the making of “regulations.” The mere 
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fact that the regulation was designated an “order” does not 
make it a reviewable order. The provision of the Act creating 
the Commission provides that an appeal may be taken from 
“any final order or decision.” A regulation of general opera¬ 
tion and application which neither commands nor restrains 
anyone from doing any act is not “a final order or decision” 
within the meaning of the Act. 

1 There are many “orders” that are not reviewable, even 
where the statute provides for the right of review of final orders 
i or decisions, as showm by the decision in the Metropolitan Edi¬ 
son case and many other decisions. Newport Electric Corp. v. 
F. P. C., 97 F. (2d) 580; Carolina Aluminum Co. v. F. P. C., 97 
F. (2d) 435; American Sumatra Tobacco Corp. v. 8 . E. C., G8 
App. D.C. 77. In Procter & Gamble Co. v. U. S., 225 U.S. 282, 
the court held “any order” reviewable does not include an 
order dismissing a complaint for reparation or a negative 
order. An “order” fixing a date for hearing is not a review- 
able order. U. S. v. III. Central R. Co., 244 U.S. 82. An 
1 “order” determining the amount due a railroad under the 
guaranty clause of the Transportation Act is not reviewable. 
Great N. Ry. Co. v. U. S., 277 U.S. 172. An “order” fixing 
final value of railroad property is not a reviewable order. 
U. S. v. Los Angeles & S. L. R. Co., 273 U.S. 299. A repara¬ 
tion “order” is not review’able. Brady v. I. C. C., 43 F. (2d) 
847, affirmed 283 U.S. 804. An “order” reopening a valuation 
proceeding and fixing a date for hearing is not an appealable 
order. N. Y. 0. & W. Ry. Co. v. U. S., 14 F. (2d) 850. affirmed 
273 U.S. 652. 

1 In addition to the authorities above cited, the courts have 
in many instances held that orders of administrative bodies 
are not the kind of orders reviewable even where the statutes 
authorize reviews from final orders or decisions. Great N. Ry. 
Co. v. U. S., 277 U.S. 172; U. S. v. Atlanta B. <£* C. R. Co., 282 
U.S. 552; Delaware Hudson Co. v. U. S., 266 U.S. 438; I. C. 
C. v. U. S. Ex Rel. Campbell, 2S9 U.S. 3S5; Houston Natural 
Gas Corp. v. S. E. C., 100 F. (2d) 5; Hooker v. Knapp , 225 
U.S. 302; Brooklyn Eastern District Terminal v. U. S., 28 F. 
(2d) 634; Ex Parte Williams, 277 U. S. 267. In the cases just 
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cited the court said the orders there involved neither com¬ 
manded nor directed anything to be done. 

Order No. 1705 is a regulation for the future conduct and 
control of associations. Rules for future application do not 
constitute reviewable final orders or decisions. Assigned Car 
Cases, 274 U.S. 564; Mitchell Coal & Coke Co. v. Pa. R. R. Co., 
230 U.S. 247; Great N. Ry. Co. v. Merchants Elevator Co., 
259 U.S. 285; B. & 0. R. Co. v. Brady, 288 U.S. 448. 

If the Commission “uses orders to promulgate rules and 
regulations having the force and effect of law/’ the adoption 
of such practice does not ipso facto extend the jurisdiction of 
the court or grant to the court the right of review. Mallory 
Coal Co. v. National Bituminous Coal Commission, 69 App. 
D.C. 166. This was a petition before this Court to review an 
order of the Coal Commission that certain information secured 
from producers, which it held to be confidential records, would 
be available as evidence in hearings. The companies asked 
the Commission to vacate its ruling and revoke its construc¬ 
tion, which the Commission denied. The jurisdiction of the 
court to review was challenged. This Court said whether it 
had jurisdiction depended upon whether the order from which 
relief was sought was reviewable under Section 6(b) of the 
Act. That section provides that any person aggrieved by an 
order issued by the Commission in a proceeding in which he 
is a party may obtain a review. This Court pointed out that 
it had been many times decided that all orders of commissions 
are not appealable. The Court further pointed out that Con¬ 
gress did not intend all orders to be reviewable. It said 
several tests have been used to determine whether particular 
orders were reviewable and that one such test in the Metro¬ 
politan Edison case was whether the order sought to be re¬ 
viewed “is one of a definitive character, dealing with the merits 
of a controversy, or whether it is merely preliminary and 
procedural in character.” The petitioner cited this Court’s 
decision in American Sumatra Tobacco Corp. v. S. E. C., 68 
App. D.C. 77, but the Court said the test used in that case was 
whether the order in question was— 
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“ ‘a judgment entered on a state of facts and affecting 
only one person’ or instead an order which was intended 
to operate generally.” 

The Court said it is clear that if without notice, hearing, 
and findings, an order had been entered by the Commission 
merely putting into effect its rulings of that date, “it would 
not have constituted a reviewable order.” The Court pointed 
out that the order did not constitute a judgment affecting an 
individual. The Court said another test to determine whether 
orders are reviewable is whether the order sought to be re¬ 
viewed resulted from a proceeding in which notice of hearing 
; was given, a hearing was held, and findings made in support of 
the order. It said that while administrative bodies might give 
notice and hold hearings and issue orders in various instances, 
by so doing “it would not make such an order reviewable,” 
nor w’ould such circumstances constitute a proceeding within 
the section of the Act providing for reviews. The Court fur¬ 
ther said that, while the Commission may have thought the 
matter was one of such importance as to require the entering 
of a reviewable order, such belief could not give such effect to 
an order— 

“which was in reality merely preliminary and proced¬ 
ural, and designed to operate generally rather than par¬ 
ticularly. Consequently, such action, even though con¬ 
sented to by all parties, could not give jurisdiction to this 
court, for an appellate court can acquire jurisdiction only 
by authority of law” (Italics supplied.) 

The Court said that if the language granting reviews was 
intended to have such sweeping effect as to give the right of 
review in such case, “it constitutes a striking departure from 
previous legislative requirements.” The action of such an 
agency in holding a hearing and making findings under cir¬ 
cumstances which do not call for such procedure will not give 
a resulting order reviewable character when otherwise it would 
not be subject to review. The Court said: 

“Thus, it is not the mere arbitrary occurrence of notice. 
' hearing and findings—or the absence thereof—which de- 
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termines whether an order is reviewable, but rather the 
fact that the order is of such character that it should have 
been preceded by a hearing and supported by findings/’ 
(Italics supplied.) 

The Court said that irreparable injury and lack of relief 
therefore is not sufficient to establish the privilege of judicial 
review of administrative action. 

“Orders” negative in form and substance issued by admin¬ 
istrative bodies are not reviewable. I. C. C. v. U. S., 289 U.S. 
385, and cases there cited; U. S. v. Griffin, 303 U.S. 226; 
Standard Oil Co. v. U. S., 283 U.S. 235; Lehigh Valley R. R. 
Co. v. U. S., 243 U.S. 412; U. S. v. Corrick, 298 U.S. 435; P. & 
N. Ry. Co. v. U. S., 2S0 U.S. 469. 

In Guaranty Trust Co. of N. Y. v. Chicago, M. & St. P. Ry. 
Co., 15 F. (2d) 443. the court said: 

“The right of appeal, as given by statute, does not ex¬ 
tend to orders which are not final decisions upon matters 
in issue.” 

Where an administrative body makes a finding or determina¬ 
tion of a matter within its jurisdiction, even though such de¬ 
termination fixes the legal status of those coming within its 
purview and is binding upon them, and may even subject 
them to obligations or liabilities thereunder or to prosecution 
for violations of its terms, nevertheless such determination is 
not a final order or decision that comes within the statutory 
right of review. This is true even where the determination is 
affirmative because it does fix the legal status or obligation. 
Such a determination lacks the characteristics of an “order” 
and appeals from such determinations will be dismissed. Shan- 
nahan v. U. S., 303 U.S. 596; U. S. v. Griffin, 303 U.S. 226; 
Carolina Aluminum Co. v. F. P. C., supra; Great N. Ry. Co. 
v. U. S., supra; Shields v. Utah Idaho Central R. Co., 59 S. 
Ct. 160, decided December 5, 1938. 

In U. S. v. Griffin, supra, the jurisdiction of the court was 
challenged for the first time in the Supreme Court of the 
United States, and the court there said that since the lack 
of jurisdiction of a federal court cannot be waived by the 
parties, it must upon appeal examine the contention and, if 
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it concludes that the lower court lacked jurisdiction, direct 
the bill to be dismissed. The court said: 

“ * * * there was jurisdiction to set aside only those 
kinds of orders which there was jurisdiction to enforce: 
that a distinction must be drawn between ‘affirmative’ 
and ‘negative’ orders; and that jurisdiction under the 
Commerce Court Act was applicable only to ‘affirmative’ 
orders. 

****** 

“The order of February 4, 1936, here assailed, does not 
command either the Government or the Railroad to do 
anything. 

****** 

“The District Court lacked jurisdiction to set it aside, 
and should have dismissed the bill.” 

In Carolina Aluminum Co. v. F. P. C., supra, the court said 
it— 


“is given no authority to review a mere finding upon 
which no order is based, even though it may determine a 
status which may form the basis of future governmental 
action, for even such a finding lacks the fundamental 
characteristics of an order.” 

The court further said that the determination may not be 
reviewed under the guise of reviewing an order denying the 
petition for rehearing. 

In Pacific States Box & Basket Co. v. White, supra, the 
court said the order there attacked did not require special 
findings— 


“doubtless because the regulation authorized was gen¬ 
eral legislation, not an administrative order in the nature 
of a judgment directed against an individual concern.” 

Order No. 1705 is not in the nature of a judgment or a final 
decision. It is not directed against anyone. The regulation 
was not adopted as the result of a proceeding against the ap¬ 
pellant or other individual. It was adopted pursuant to a 
statute which does not provide for hearings or proceedings 
of the sort that result in “final orders or decisions.” 
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In Third Avenue Ry. Co. v. Securities and Exchange Com¬ 
mission, 85 F. (2d) 914, a motion was made to dismiss an ap¬ 
peal because the petitioner had not been aggrieved by any 
order to which it w*as a party. In that case the railway com¬ 
pany had filed its petition asking the Commission to amend 
its requirements as to certain reports, and the Commission 
denied the petition by letter. No formal order was issued. 
Section 25(a) of the Act there in question provided that any 
person aggrieved by an order issued by the Commission to 
which he was a party might obtain a review. The court said: 

“This presupposes a proceeding inter partes between 
the Commission and the registrant. The letter of peti¬ 
tioner was merely a request to amend a rule of the Com¬ 
mission. It was not a proceeding within the meaning of 
section 25(a).” 

There the court said that if there were a disobedience in 
filing reports as required “and a proceeding instituted against 
the petitioner and an order entered against it,” the petitioner 
might then have a right to file a petition for review. So in 
the case at bar. if any proceeding were instituted against the 
appellant for disobedience to the regulation, then the appellant 
might have a right to review such proceeding. 

In Republic Supply Co. v. Richfield Oil Co., 74 F. (2d) 907 
(certiorari denied 296 U.S. 583), the court said that the first 
question which suggests itself is whether the order of the 
lower court “is a final order from which an appeal is author¬ 
ized by law.” 

In Houston Natural Gas Corp. v. Securities and Exchange 
Commission, supra, a petition was filed to review an order of 
the Commission which denied exemption from provisions of 
the Public Utility Holding Act. The court said the first 
question is whether the order is reviewable. “The question 
is basic and cannot be waived by the parties.” The court 
said: 

“This order does not impose any duty on the petitioner 
nor does it prohibit any action. While holding that peti¬ 
tioner is not entitled to exemption it does not require 
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registration under the Act and is capable of no enforce¬ 
ment. 

****** 

“The order complained of is not reviewable. This be¬ 
ing our conclusion it is not necessary for us to consider 
the facts proven or the other points sought to be raised. 
The petition will be dismissed.” 

In Newport Electric Corp. v. Federal Power Commission, 
supra, the corporations filed a joint application with the Power 
Commission to merge. The Commission found that the pro¬ 
posed transfer would not be consistent with the public inter¬ 
est and denied the application. A petition for rehearing was 
denied and the corporations sought review, generally on the 
grounds relied upon in the case at bar. In that case the Com¬ 
mission’s motion to dismiss the petition of review was granted. 
The Court of Appeals for the Second Circuit said: 

“Section 313(b) in spite of its general terms does not 
give us jurisdiction to review every order of the Com¬ 
mission.” 

The court said it is true that the order under review “finally 
disposed” of the proceeding and if the appeal is dismissed 
“the petitioners will have no direct relief whatever. No doubt 
that would be strong doctrine, yet we think that it is sound.” 
The court said the petitioners are not estopped by the Com¬ 
mission’s order and may show that it was made without jur¬ 
isdiction if they are attacked for a violation of the statute, 
“and, although this course may expose them to cumulated 
penalties, and may in practice prevent an effective review, 
they are, so far, in no worse case than many other suitors who 
are forced to challenge the acts of public authorities as be¬ 
yond their powers.” The court held the orders were not re- 
viewable and dismissed the petitions for review. 

In the Newport Electric Corporation case the petitioners 
relied upon the decision of this Court in American Sumatra 
Tobacco Corp. v. Securities and Exchange Commission, 6S 
App. D. C. 77, but the court stated its understanding of the 
decision in American Sumatra Tobacco Corporation case and 
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said “if the statute be so understood, we are not in conflict 
with the Court of Appeals of the District of Columbia.” 

In the American Sumatra Tobacco Corporation case the 
company asked for review of the Commissioners’ order on sub¬ 
stantially the same grounds as relied upon in the case at bar. 
Section 25(a) of the Securities and Exchange Act authorizes 
review of orders of the Commission. This Court said the only 
question in that case was whether the order is the sort of 
order contemplated in Section 25 (a). It denied a motion to 
dismiss the appeal, saying: 

“We are not concerned here with an administrative 
ruling such as was made in Third Ave. Ry. Co. v. Securi¬ 
ties and Exchange Commission, (C.C.A.) 85 F. (2d) 914. 
but with action which operates particularly rather than 
generally—with a judgment entered on a state of facts 
and affecting only one person.” (Italics supplied.) 

In Assigned Car Cases, 274 U.S. 564, suits were brought to 
enjoin and annul an order of the Interstate Commerce Com¬ 
mission regulating the assignment of cars. The order was 
challenged on several grounds similar to those relied upon by 
the appellant in the case at bar. The lower court granted the 
relief prayed for. 

On appeal the Supreme Court said there was clearly no 
constitutional obstacle to the order, that it did not involve 
the taking of property, and reversed the decree below. The 
court said the Act under which the Commission acted gave 
to the Commission administrative discretion to determine 
how the cars shall be distributed. The order or rule attacked 
was under authority to establish reasonable rules, and the 
court said such authority includes the power to prescribe a 
rule of universal application; that it is not for the courts to 
inquire into the soundness of the reasoning by which the 
Commission’s conclusions are reached or to question the wis¬ 
dom of the regulations which it prescribes. Those are mat¬ 
ters left by Congress to the administrative tribunal, appointed 
by law and informed by experience. 

The court said the rule or order established a universal rule 
and that the argument of the plaintiffs “overlooks the differ- 
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ence in the character between a general rule prescribed under 
paragraph (12) and a practice for particular carriers ordered 
or prohibited” under other sections of the Act. The court 
said: 

“In the case at bar, the function exercised by the Com¬ 
mission is wholly legislative.” 

i The order was sustained as a valid regulation, and the court 
ordered that the bill be dismissed. 

The regulation under attack in the case at bar is not the 
result of a proceeding and therefore is not reviewable. Third 
Avenue Ry. Co. v. Securities and Exchange Commission, 
supra; U. S. v. Los Angeles & S. L. R. Co., supra. 

There are many cases in which action of a commission or 
an administrative body, “although embodied in the form of 
an order, has been held by the Court not to be reviewable.” 
U. S. v. Atlanta B. & C. R. Co., supra; Procter & Gamble Co. 
v. U. S., supra; Hooker v. Knapp, supra; Lehigh Valley R. R. 
Co. v. U. S., 243 U.S. 412; U. S. v. III. Central R. R. Co., 244 
U.S. 82; Delaware & Hudson Co. v. U. S., supra. 

Mitchell Coal & Coke Co. v. Pa. R. R. Co., supra, was a 
suit against the railroad for damages for payment of rebates 
to others than the plaintiff, by which plaintiff claimed to have 
been damaged. The railroad moved to dismiss for want of 
jurisdiction because the legality of the allowance had not been 
passed upon by the Interstate Commerce Commission. The 
case was remanded for dismissal, but the dismissal was stayed 
until the company could apply to the Commission for determi¬ 
nation of the administrative question of the reasonableness 
of the allowances. The Supreme Court said that in such 
cases “the Commission and not the courts should pass upon 
that administrative question.” It said: 

“Such orders, so far as they are administrative are con¬ 
clusive, whether they relate to past or present rates. 

* * * 

****** 


“* * * but such a determination cannot be made by 
the courts, for they would not only have first to exercise 
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an administrative function and make a rate by which to 
measure the reasonableness of the charge collected, but they 
would have to go further and treat as unreasonable a rate, 
past or present, which the statute had declared should be 
deemed lawful until it had been held to be otherwise by 
the Commission.” 

In U. S. Ex Rel. D. & H. R. Cory. v. I. C. C., 60 App. D.C. 
267, this Court, in speaking of the Interstate Commerce Com¬ 
mission, said that the Commission is an administrative body 
and its proceedings are administrative and not judicial in 
character. 

In N. I’. Securities <£ Trust Co. v. III. Transfer R. Co., 
supra, the court said an appeal from an order granting leave 
to sue was administrative and “is not appealable.” 

In Christian v. R. Hoe cfc Co., 63 F. (2d) 221, the court said 
an appeal must be dismissed because the order appealed from 
was an administrative order which did not purport to settle 
finally the rights between the parties. 

In Leventhal v. D. C., supra, this Court said: 

“It is now clear that a bill to set aside an administra¬ 
tive order cannot withstand a motion to dismiss ‘if any 
state of facts reasonably can be conceived that would 
sustain’ the order.” 

A judgment or order that is not final is not appealable. 
Mackey v. City of Little Rock, 94 F. (2d) 546. In Arnold v. 
Guimarin & Co., 263 U.S. 427. at page 434, the Supreme Court 
said— 

“a judgment or decree must be not only final, but com¬ 
plete, that is, final not only as to all the parties, but as to 
the whole subject matter and as to all the causes of action 
involved; and that if the judgment or decree be not thus 
final and complete, the w’rit of error or appeal must be 
dismissed for want of jurisdiction.” 

The appellant in its amended petition of appeal seeks a 
review of the regulation and of the order denying application 
for reconsideration, designated Order No. 1709. Orders deny¬ 
ing petitions for reconsideration are not final orders subject 
to review. Chester v. Morgan, 11 App. D. C. 435; Restifo v. 
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Hartig, 61 App. D.C. 252; Conboy v. First National Bank of 
Jersey City, 203 U.S. 141 ; Hopper v. Supplee Hardware Co., 
39 App. D. C. 596; First Trust & Savings Bank v. Iowa-Wis- 
consin Bridge Co., 98 F. (2d) 416. It is a well settled prin¬ 
ciple that an appeal will not lie from an order overruling 
motions to vacate or to set aside. Doyle v. D. C., 45 App. 
D.C. 90; International Bank v. Securities Corporation of 
D.C., 59 App. D.C. 72. 

There is no authority in law for an appeal from the Commis¬ 
sion’s regulation. 

This Court in Mallory Coal Co. v. National Bituminous 
Coal Commission, supra, and in W. O. W. Life Ins. Ass’n v. 

Federal Communications Commission, __App. D.C._,99 F. 

(2d) 122, said that a court can acquire jurisdiction only by 
authority of law. In the latter case the Court, in a footnote, 
cited numerous decisions in support of this statement. 

In the W. 0. W. Life Ins. Ass’n case, this Court said: 

“Jurisdiction cannot be given to a court by consent, 
acquiescence or inadvertence.” 

In Southland Industries v. F. C. C., _App. D.C. . - , 

99 F. (2d) 117, this Court said the presence of facts in the 
record challenges the jurisdiction of the court; “while no 
motion to dismiss the appeal has been made, the court must 
consider the question and if it has no jurisdiction must dis¬ 
miss the appeal sua sponte.” and cited in a footnote several 
decisions in support thereof. 

It is a fundamental proposition that no one has the right of 
review unless there is statutory provision therefor. In Jones 
v. Securities and Exchange Commission, 79 F. (2d) 617 (cer¬ 
tiorari denied 297 U. S. 705). the plaintiff Jones registered an 
intended issue of stock with the Commission and then sought 
to withdraw the registration, which the Commission denied. 
The plaintiff then filed a petition to review. The Commis- 
Ision moved to dismiss because the appeal was premature, no 
order had been entered within the meaning of Section 9(a) of 
the Securities and Exchange Act, and therefore the court 



21 


had no jurisdiction. Section 9(a) grants any person aggrieved 
by an order of the Commission a review in the Court of Ap¬ 
peals. The court said that interlocutory orders “are not re- 
viewable except where it has been provided by statutory au¬ 
thority * * *. These principles have been applied to inter¬ 
locutory rulings of administrative tribunals.” (Italics sup¬ 
plied.) The court granted the motion to dismiss and said: 

“We think it is when a final order is entered as a re¬ 
sult of the hearings that the act intends the appellant 
might have a right of review of that determination.” 

In F. R. C. v. Nelson Bros. B. & M. Co., 289 U.S. 266, the 
Supreme Court said when the function to be exercised by a 
court is judicial “it may be exercised on an authorized, appeal 
from the decision of an administrative body.” (Italics sup¬ 
plied.) 

In S. E. C. v. Andrews, 88 F. (2d) 441, the Second Circuit 
affirmed a decision of the lower court dismissing a cross-bill 
filed by the defendant for want of jurisdiction and want of 
equity. The court said: 

“The decree must be affirmed on the ground that the 
District Court was without jurisdiction to entertain the 
cross-bill. It is perfectly clear that a suit against the 
Commission, an administrative agency of the United 
States, can be maintained only in the courts and upon 
the terms specified in the statute. 

****** 

“As the court lacked jurisdiction, it is unnecessary to 
consider the other contentions advanced by the ap¬ 
pellants.” 

To similar effect is III. C. R. R. Co. v. P. U. C., 245 U.S. 493. 

The License Act, embracing Subparagraphs 31(d) and 31(f), 
does not provide for the right of appeal. The regulations 
which are attacked by the appellant in the case at bar were 
issued pursuant to Paragraph 31(d) of the said Act, which 
empowers the appellees to make and enforce all reasonable 
and usual police regulations. Regulations made pursuant to 
that authority are legislative in character. B. & 0. R. Co. v. 
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U. S ., 298 U.S. 349; Prentiss v. A. C. L., 211 U.S. 210; As¬ 
signed Car Cases, supra. 

Legislative action is not subject to review except where 
specifically authorized by statute, as shown by the authorities 
heretofore cited. 

i In In Re Searles, 127 P. 902, 46 Mont. 322, the court said 
no appeal lies from determinations of bodies such as boards 
of county commissioners, etc., unless specifically authorized by 
statute. 

In In Re N. W. Indiana Telephone Co., 171 N.E. 65, the 
Supreme Court of Indiana said: 

“* * * there is no right of appeal in matters calling 
for administrative, ministerial, or discretionary action 
without express statutory authority.” 

This Court in Utah Fuel Co. v. National Bituminous Coal 
Commission, 101 F. (2d) 426. said the jurisdictional question 
whether an administrative order is reviewable is basic and 
cannot be waived by the parties, and that except as provided 
by law orders of administrative bodies are not subject to re¬ 
view’. 

In U. S. v. Los Angeles & S. L. R. Co., supra, the Supreme 
Court reversed the decision of the lower court for failure to 
sustain the motion to dismiss the bill and said: 

“There is the fundamental infirmity that the mere ex¬ 
istence of error in the final valuation is not a wrong for 
w’hich Congress provided a remedy under the Urgent De¬ 
ficiencies Act.” 

In Schluderherg v. Mayor and City of Baltimore, 135 A. 
412, the Court of Appeals of Maryland said: 

“The principle is well settled that, where the statute 
establishes a fact-finding body or commission, and it had 
jurisdiction over the parties and the subject-matter, 
its decisions on questions of fact are conclusive and final, 
in the absence of fraud, unless an appeal is provided by 
law to some appellate or supervisory tribund.” 

i In U. S. v. Arredondo, 6 Pet. 691. 8 L. Ed. 547, the Supreme 
Court of the United States said w’here jurisdiction is delegated 
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to a public officer or tribunal his acts are binding. All other 
questions are settled by the decision made or act done, whether 
executive, legislative, judicial, or special, “unless an appeal 
is provided for, or other revision, by some appellate or super¬ 
visory tribunal, is prescribed by law.” 

In Republic Supply Co. v. Richfield OH Co., 74 F. (2d) 907 
(certiorari denied 296 U.S. 583), the court said the first ques¬ 
tion which suggests itself is whether the order of the lower 
court “is a final order from which an appeal is authorized by 
law.” In that case the court called the attention of the parties 
to the question of jurisdiction, and both parties asked the 
Court of Appeals to assume jurisdiction. The court said 
parties cannot by consent confer such jurisdiction. It was 
contended in that case that the order “in some of its aspects” 
is a final and appealable order, but the court held it was not 
a final order and dismissed the appeal. 

In Mallory Coal Co. v. National Bituminous Coal Commis¬ 
sion, supra, this Court said an appellate court “can acquire 
jurisdiction only by authority of law.” 

In Utah Fuel Co. v. National Bituminous Coal Commission, 
59 S.Ct. 409, decided January 30, 1939, the Supreme Court 
of the United States cited with approval this Court’s decision 
in the Mallory Coal Co., case, supra, by saying this Court 
“held the challenged action was not reviewable by it and dis¬ 
missed the petition.” 

In Bartlesville Zinc Co. v. Mellon, 56 F. (2d) 154 (certiorari 
denied 287 U.S. 602), complaint was filed with the Interstate 
Commerce Commission against the Director General of Rail¬ 
roads for reparation. The Commission found the charges 
were not illegal and dismissed the complaint. The Act pro¬ 
vides that such claims may be filed either before the Commis¬ 
sion or a court, but the claimant does not have both remedies. 
The appellant insisted that the Interstate Commerce Com¬ 
mission had erred in its findings and conclusions and had 
since so admitted. The court stated that it did not so under¬ 
stand references cited, but said that were it true the court is 
without jurisdiction to review the decision, even though there 
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were palpable error of law or evidence of arbitrary action. 
It said: 

“Authority for such review must have its origin in 
legislative enactment, and the Congress has as yet 
granted to courts the right to review only such orders of 
the Commission as are affirmative in character. * * * 
There has been created no right of judicial review of 
orders entered in pursuance of the exercise of the Com¬ 
mission’s jurisdiction wherein it refuses to grant relief.” 

The appellant must carry throughout the litigation the 
burden of showing that it is properly before the court. Zicos 
v. Dickmann, 9$ F. (2d) 347. 

The appellees moved to dismiss the amended petition of 
appeal in the case at bar on six grounds. (R. p. 28-29.) The 
lower court granted the motion to dismiss without findings 
of fact and without stating the reason for dismissal. 

In Franklin Township v. Tugwell, 66 App. D.C. 42, this 
Court said when the trial court dismissed the complaint with¬ 
out indicating the ground upon which the decision was based, 
it must be assumed “he considered and decided all questions 
raised by the motion to dismiss.” 

In Capital Apartment Corp. v. Tassos, 62 App. D.C. 136. 
this Court said: 

“And, where a trial court renders no reason for its de¬ 
cision, if the record reveals a ground on which the judg¬ 
ment can properly rest, it is the duty of the appellate 
court to affirm the judgment.” 

In Lewis-Hall Iron Works v. Blair, 57 App. D.C. 364 (cer¬ 
tiorari denied 277 U.S. 592). this Court said it is elementary 
that where a judgment or order is correct it will not be re¬ 
versed on appeal because the trial court based its decision on 
insufficient or erroneous reasons or grounds, or has stated no 
reason therefor. 

In Northern Pacific Ry. Co. v. Standard Coal Co., 23 F. (2d) 
656, the Eighth Circuit said that on review of a judgment 
tried by the court, where there were no requests for or find¬ 
ings of fact or declarations of law. and a motion to dismiss on 
several grounds was granted and the court does not state upon 


25 


which ground the motion is granted, the appellate court can¬ 
not reexamine any question of fact entering into the general 
judgment. 

Where a lower court considers and dismisses a case on its 
merits where it should have dismissed for lack of jurisdiction, 
the decree will be reversed and remanded with directions to 
dismiss for lack of jurisdiction. Piedmont & Northern Ry. 
Co. v. U. S., 280 U.S. 469; U. S. v. Corrick, supra. 

The appellant is not directly affected by the order appealed from. 

The regulation from which this appeal is taken defines a 
taxicab association as a group of at least 100 owners having at 
least one cab each, and having a fleet of not exceeding 1,000 
cabs, organized for the purpose of common benefit as respects 
operation, color scheme, and insignia, but the regulation pro¬ 
vides that the maximum limitation of 1,000 cabs shall not 
apply to any association with a fleet in excess thereof on the 
effective date of the order. Likewise the regulation provides 
that existing associations organized under prior orders re¬ 
quiring a minimum of 20 members shall not be affected by the 
minimum limitation of 100 cabs. The appellant had on the 
effective date of the order more than 1.000 cabs, and there¬ 
fore the regulation does not directly affect the appellant. 

It is a condition precedent to the right of appeal that the 
appellant must show that it is directly aggrieved by the order 
appealed from. Barksdale v. Morgan, 34 App. D.C. 549; 
Richardson v. Belt, 13 App. D.C. 197; Washington Brick Co. 
v. Belt, 13 App. D.C. 202; Red River Broadcasting Co. Inc., v. 
F, C. C., supra; Goldsmith v. B. T. A., 270 U.S. 117; Mackey 
v. City of Little Rock, supra. 

In Paige v. Commonwealth, 157 Va. 325, 160 S.E. 33, the 
court said that the Code provision allowing appeals from 
action of the Corporation Commission at the instance of any 
party “in interest” requires a direct, not an indirect and re¬ 
mote interest. The appellant is not directly aggrieved by the 
regulation designated Order No. 1705 and has no right of ap¬ 
peal. Steams-Roger Mfg. Co. v. Brown, 114 F. 939; Pacific 
States Box & Basket Co. v. White, supra. 
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The regulation of the Commission defining a taxicab asso¬ 
ciation and other regulations relating to taxicab associations 
grant to them certain privileges by protecting the association 
name, the particular color scheme and insignia. The regu¬ 
lations do not take from the associations any rights. Rather, 
they protect the rights granted to the associations and their 
members by the Commission’s regulations. The regulations 
confer only a privilege, not a right. The approval of the as¬ 
sociation name, color scheme, and insignia of the appellant 
was made upon the solicitation of the plaintiff. Under its 
orders the Commission will not approve a color scheme or 
insignia for any other association or an individual which en¬ 
croaches upon the color scheme or insignia which have been 
approved for the appellant association. The appellant was 
recognized as a taxicab association by the appellees under 
their orders and at the appellant’s request. If the Commis¬ 
sion has power to create and recognize taxicab associations 
under its rules, by the same authority it may exercise a rea¬ 
sonable control over them. The right to create implies the 
power to govern the means of execution. McCulloch v. 
Maryland, 4 L.Ed. 579. 

Since the Commission has promulgated regulations recog¬ 
nizing and defining taxicab associations and their operation. 
Congress has several times enacted legislation dealing with 
the Public Utilities Commission and it has not denied to the 
Commission the exercise of such authority. Legislative en¬ 
actment without denying such power to the Commission con¬ 
stitutes legislative acceptance of the administrative inter¬ 
pretation. 

The regulation is reasonable and necessary in the public interest 

and has a reasonable relation to the legislative purpose. 

Appellant on page 14 of its brief concedes that the courts 
will not interfere with the reasonable exercise of a delegated 
power. Paragraph 31(d) of the License Act, quoted in part 
on page 10 of appellant’s brief, delegates to the Commission au¬ 
thority to make and enforce all such usual police regulations 
as it may deem necessary for the proper conduct and control 
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of taxicabs. Appellant does not deny that such delegation 
was made. It quotes the authority. It does not deny that 
members of the appellant association operate taxicabs. It 
does not deny that the Commission has jurisdiction over it, 
its members, and their taxicabs. Appellant does not deny 
that the regulation Order No. 1705 is the exercise of “conduct 
and control” over its taxicabs. On the contrary it complains 
of that exercise. 

Since the appellant concedes that courts will not interfere 
with the reasonable exercise of delegated authority, the only 
debatable question left is the reasonableness of the regulation 
attacked. This Court in Leventhal v. D. C., supra , said “if 
the question is ‘fairly debatable’ the zoning stands.” It said: 

“Accordingly the question on this appeal is whether 
the facts alleged in the plaintiff’s bill, if taken as true, 
show beyond debate that the present residential zoning 
of plaintiff’s property is arbitrary and unreasonable.” 

The courts have universally held that where questions such 
as that raised by this appeal are “fairly debatable” the find¬ 
ing of an administrative body or of a lower court will be sus¬ 
tained. Village of Euclid v. Ambler Realty Co., 272 U.S. 365; 
Pacific States Box & Basket Co. v. White, supra; Zahn v. 
Board of Public Works, 274 U.S. 325; Radice v. New York, 
264 U.S. 292; Standard Oil Co. v. City of Marysville, 279 U.S. 
582; U. S. v. Carotene Products Co., 304 U.S. 144. 

The courts will not interfere with a legislative or adminis¬ 
trative regulation where any facts may be reasonably con¬ 
ceived to justify it. Leventhal v. D. C., supra; Metropolitan 
Casualty Ins. Co. v. Brownell, 294 U.S. 580; Pacific States 
Box & Basket Co. v. White, supra; Lawrence v. State Tax 
Commission, 286 U.S. 276. 

This Court said in Southern Transp. Co. v. I. C. C., 61 App. 
D.C. 284 (certiorari denied, 289 U.S. 755), that courts do not 
assume control over matters within the jurisdiction of admin¬ 
istrative bodies. A court does not sit as a board of revision 
over administrative or legislative matters. Los Angeles Gas 
& Electric Corp. v. R. R. Commission, 289 U.S. 287. 


28 


Legislative acts of administrative bodies are presumed to 
be valid in the absence of unequivocal and convincing evi¬ 
dence to the contrary. Leventhal v. D. C., supra; Lawrence 
v. St. L. S. F. Ry. Co., 274 U.S. 588; Pacific States Box & 
Basket Co. v. White, supra. 

Courts will not set aside the determination of public offi¬ 
cials in matters within the police power where the regulation 
bears a substantial relation to the public health, safety, or 
general welfare. Such regulations do not violate the due pro¬ 
cess clause. Zahn v. Board of Public Works, supra; Dupont 
v. D. C., 20 App. D.C. 477; Semler v. Oregon State Board of 
Dental Examiners, 294 U.S. 60S; Leventhal v. D. C., supra. 

The burden is cast upon one who attacks delegated powers 
and the exercise thereof to prove the invalidity thereof. 
Pacific States Box & Basket Co. v. White, supra; Concordia 
Fire Ins. Co. v. People of State of III., 292 U.S. 535. That 
burden is a heavy one. Murray Hill Restaurant v. Thirteen 
Twenty-one Locust, 98 F. (2d) 578; First Trust <& Savings 
Bank v. Iowa-Wisconsin Bridge Co., supra. 

On pages 14 to 17, inclusive, of its brief the appellant has 
cited several decisions, one by this Court and the others by 
the Supreme Court of the United States, all of which clearly 
support the validity of the regulation here attacked. 

As stated by appellant on page 17 of its brief, this Court 
has on several occasions pointed out the necessity of control 
over taxicab associations. Two cases there cited involve the 
appellant in the case at bar. The regulation here attacked has 
for its sole purpose the control and regulation of taxicab as¬ 
sociations for the common welfare. 

Appellant cites on page 12 of its brief a decision by this 
Court in Patrick v. Smith, 60 App. D.C. 6, in which this Court 
held that the Act creating the Commission conferred upon it 
no power to require financial responsibility. The regulation 
attacked makes no efforts to impose financial responsibility 
upon associations. Congress imposed that requirement by a 
separate Act. Since the decision in Patrick v. Smith, supra. 
Congress enacted the License Act of 1932, incorporating Para¬ 
graphs 31(d) and 31(f) heretofore referred to. which granted 
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to the Commission direct power to promulgate the regulation 
under attack. Congress has given the Commission supple¬ 
mentary power in aid of its existing powers. U. S. Ex Rel. 
Early v. Richards, supra. 

On page 13 of its brief, the appellant says that this Court 
in Bell v. Harlan, 57 App. D.C. 255, held that the Commis¬ 
sion was without authority to control the actions of the 
license office or to direct its officials to withhold license to 
operate a taxicab. But plaintiff failed to state that this 
Court in that decision held that Harlan was not a common 
carrier and. therefore, not subject to the jurisdiction of the 
Commission; and it was for that reason and that reason alone 
that this Court said the Commission had no such power. 

Since the decision by this Court in Patrick v. Smith, supra, 
this Court in Bell v. Patrick, 64 App. D.C. 174, sustained a 
decision of the lower court in Equity Nos. 53,732 and 53.736. 
holding that the Commission had, under its power to fix rates, 
the implied authority to compel the installation of taxicab 
meters. In those cases the lower court said: 

“This power is necessarily implied from the power ex¬ 
pressly given to fix reasonable rates. All the foregoing 
cases so hold. None to the contrary has been produced/’ 

In sustaining that language of the lower court, this Court 
said:' 

“And the court being of opinion that the decree ap¬ 
pealed from is in all respects correct and should be 
affirmed, the same is hereby affirmed; * * 

On pages 8 and 9 of its brief before this Court, the appel¬ 
lant seeks by a novel method to show the regulation has 
caused it a loss or injury by citing in proof thereof its own 
argument filed with the Commission in support of its appli¬ 
cation for reconsideration. Appellant attached to its petition 
of appeal as part of its pleading its memorandum argument 
filed with the Commission. A memorandum of argument is 
not good pleading. Courts do not accept argument as proof 
of facts. Appellant asserts the motion to dismiss admits the 
facts “in the memorandum” (p.9). A motion to dismiss 
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admits only facts well pleaded. It does not admit assertions 
as to law questions, fact inferences, or conclusions of law or 
fact. Pacific States Box & Basket Co. v. White, supra; Mis¬ 
souri Pacific R. Co. v. Norwood, 283 U.S. 249. 

In the last paragraph on page 11 of its brief, the appellant 
intimates that the regulation attacked is an effort to limit the 
number of taxicabs in the District of Columbia, and amounts 
to an amendment of an Act of Congress. A simple reading 
of the regulation shows the appellant has a complete mis¬ 
apprehension of the purport of the regulation. This Court 
has said that a regulation promulgated under delegated au¬ 
thority is not an attempt to amend a law. U. S. Ex Rel. 
Early v. Richards, supra. 

The appellant complains that the regulation will interfere 
with its private rights and its contractual obligations. It 
is a well established rule that a statute or regulation looking 
to the public interest and protection will be upheld save when 
it is plain that it has no real or substantial relation to those 
objects or is a palpable invasion of rights secured by the funda¬ 
mental law. McFarland v. Ry. Co., 18 App. D. C. 456; B. & 
O. R. R. Co.\. D. C., supra; Nebbia v. People of State of New 
York, 291 U.S. 502; Hardware Dealers’ Mutual Fire Ins. Co. 
v. Glidden Co., 284 U.S. 151; Metropolitan Casualty Ins. Co. 
v. Brownell, supra; Liberty Warehouse Co. v. Burley Tobacco 
Coop. Marketing Ass’n, 276 U.S. 71. 

Equally fundamental with the private right is that of the 
public to regulate in the common interest. Nebbia v. People, 
supra; Missouri Pacific Ry. Co. v. State of Kansas, 216 U.S. 
262. 

A legislative act or regulation by an administrative body 
in the public interest is not a deprivation of property and is 
not a denial of due process. Nebbia v. People, supra; Frisbie 
v. U. S., 157 U.S. 160; Capital Trust Co. v. Calhoun, 250 U.S. 
208; Pacific States Box & Basket Co. v. White, supra; Leven- 
thal v. D. C., supra. 

A regulation or statute in the public interest even though it 
interferes with contractual rights is not prohibited by the Con- 
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stitution. Home Building & Loan Ass’n v. Blaisdell, 290 U.S. 
398; Nebbia v. People, supra. 

The business of the appellant is affected with the public in¬ 
terest. The phrase “affected with the public interest” is the 
equivalent of “subject to the exercise of the police power.” 
Nebbia v. People, supra. If the right of the Commission to 
regulate taxicab associations is fairly debatable and if there 
is any state of facts that can reasonably be conceived to sus¬ 
tain the regulation, the judgment dismissing the petition of 
appeal should be affirmed. Leventhal v. D. C., supra. 

Respectfully submitted, 

Elwood H. Seal, 

General Counsel, P. U. C., 

Lloyd B. Harrison, 

Special Assistant Corporation Counsel, D. C., 
Attorneys for Appellees. 


APPENDIX 


Order No. 1059, as amended by Order No. 1705: 

PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


Order No. 1059 

August 4, 1932 


In the Matter of 
Regulations Governing the Opera¬ 
tion of Passenger Vehicles for Hire L 
having a Seating Capacity of less 
than Eight Passengers. 


P.U.C. No. 3013/14 


By the Commission: Under and in accordance with the 
provisions of Paragraph 31 (d) of the Act approved July 1, 
1932, entitled “An Act to amend section 7 of an Act entitled 
‘An Act making appropriations to provide for the Govern¬ 
ment of the District of Columbia for the fiscal year ending 
June 30, 1903, and for other purposes,’ approved July 1, 1902, 
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and for other purposes,” and such authority as is conferred 
by law, the following rules and regulations are hereby estab¬ 
lished for the location and operation of public vehicles licensed 
under the aforesaid Paragraph 31 (d). It is 

Ordered: 

****** 

Section 28 (A). Regulations Governing Associations. 

(a) A taxicab association is defined as a group of at least 
100 owners having at least one cab each, and having a fleet 
of not exceeding 1,000 cabs, organized for the purpose of 
common benefit as regards operation, color scheme, and in¬ 
signia; Provided, That existing associations organized under 
prior orders requiring a minimum of 20 members shall not be 
affected by the minimum limitation hereinabove stated; and 
Provided further, That the limitation of 1,000 cabs shall not 
apply to any association with a fleet in excess thereof on the 
effective date of this order, but such association shall not be 
permitted to add any additional cabs until the number in 
such association shall fall below 1,000 cabs, and at no time 
thereafter shall the number of cabs in such association be in 
excess of 1,000. 

(b) The minimum membership required by the foregoing 
paragraph shall be maintained at all times; and no new asso¬ 
ciation may be formed except in accordance with said para¬ 
graph. 

(c) Every association shall file with the Commission, in 
addition to other data required by law: 

1. Annually on June loth, and at such other times as may 
be required by the Commission, a certificate of identity on 
forms provided by the Commission. 

2. If incorporated, copy of certificates of incorporation. 

3. By-Laws and other rules and regulations relating to the 
organization and operation of the association and its mem¬ 
bership. 

4. Information, on forms provided by the Commission, 
showing for each cab the owner’s name and address, cab make. 
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engine number, serial number and association fleet number, 
and other information described on said forms. 

All changes in the data or information required by this 
paragraph shall be promptly filed with the Commission. 
****** 

A True Copy: By the Commission: 

Executive Secretary. 

E. V. Fisher, 

Executive Secretary. 

By the Board of Commissioners of 
the District of Columbia: 

Daniel E. Garges, 
Secretary to the Board. 

Approved by the Joint Board: 

John C. Gotwals, 
Chairman. 


